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COMPLAINT

FEDERAL QUESTION 28 U.S.C. § 1331

DEMAND FOR JURY TRIAL

COMPLAINT

This action is brought for violation of the rights of Plaintiffs under the Constitution and laws of the United States. Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S. 388 (1971) ("Bivens"). In support of their complaint for damages,

Plaintiffs, [Clients of Pearson(Merriam, P.C.], et al., by and through their attorneys, allege as follows:

JURISDICTION AND VENUE

1) This Court has subject matter jurisdiction over this action involving a federal question. 28 U.S.C. § 1331.

2) Plaintiffs demand a trial by Jury pursuant to Fed. Rules of Civil Procedure 38.

3) This court has personal jurisdiction over Defendants because they purposefully and intentionally directed their activities at the state of Oregon, causing foreseeable harm to Plaintiffs in Oregon sufficient so that Defendants should have anticipated having to defend their actions in the state of Oregon. International Shoe Co. v. Washington, 326 U.S. 310 (1945); Helicopteros Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408 (1984); Oregon Precision Industries, 889 F.Supp. 412 (D. Or. 1995).

4) Defendants purposeful contacts with the state of Oregon include, among other things:

a) Defendants gathered and maintained in Oregon evidence against Plaintiffs;

b) A substantial portion of Government Defendants' investigation of Plaintiffs' partnerships was conducted in Oregon;

c) Government Defendants conducted a substantial portion of their investigation of co-conspirator Jay Hoyt in Oregon;

d) Government Defendants conducted wrongful collection activity against Plaintiffs in Oregon;

e) Government Defendants availed themselves of Oregon courts in furtherance of their plan to harm Plaintiffs and their partnerships;

f) Government Defendants corresponded with and met with co-conspirator Defendant Jay Hoyt in Oregon on a systematic and continuous basis;

g) Defendants' met and concocted a plan outside Oregon purposefully directed at destroying the operation and property of Plaintiffs' partnerships in Oregon;

h) Most of the documents pertaining to Plaintiffs' partnerships, including Plaintiffs' partnership investment records, are and have been maintained in Oregon;

i) The primary cattle ranch (and other partnership property) is located in Burns, Oregon;

j) Plaintiffs' partnerships maintained accounts in Oregon financial institutions and Jay Hoyt processed Plaintiffs' investments in Oregon;

k) The principal co-conspirator and agent for Government Defendants, Jay Hoyt, is a resident of Oregon.

5) Plaintiffs' claims arise out of and are related to Defendants' Oregon activities. But for Defendants' agreement and plan to deprive Plaintiffs of their property, including their business property and operations in Oregon, without due process and equal protection of law, and the implementation of that plan in Oregon and elsewhere, Plaintiffs would not have been harmed.

6) Government Defendants will not be burdened by defending in Oregon because they will be represented by Government counsel. Further, substantially all the evidence relating to Plaintiffs' scheme to deprive Plaintiffs of their property, including, but not limited to, the books and records of Plaintiffs' partnerships and correspondence between co-conspirator Defendant Jay Hoyt and Government Defendants, are maintained in Oregon, which will make judicial resolution of the case easier and more efficient for both Plaintiffs and Defendants. Core Vent Corp v. Nobel Indus., 11 F.3d 1482 (9th Cir. 1993).

7) Venue is proper under 28 U.S.C. §1391(b) in that a substantial part of the events oromissions giving rise to Plaintiffs' claim occurred within this judicial district (as noted above in paragraph 4) and a substantial part of the property which is the subject of Defendants' unlawful taking without due process is situated within this judicialdistrict. British-American Ins. Co. v. FDIC, 828 F.2d 1439 (9th Cir. 1987); Panavision International v. Toeppen, 141 F.3d 1316 (9th Cir. 1998).

PARTIES

8) Plaintiffs are partners in various partnerships formed under the laws of the states of Oregon, California and Nevada. Plaintiffs conduct business through their partnerships in Oregon and elsewhere, but Oregon is a principal place of business forPlaintiffs' partnerships. Business operations of the partnerships, assets of thepartnerships, and records of the partnerships, at all material times, have beenmaintained in Oregon.

9) Plaintiffs' respective places of personal residence are set forth in Exhibit 1, and are incorporated herein by reference.

10) Defendant, Walter J. Hoyt III ("Jay Hoyt), is an individual residing at H.C. 71

Lone Pine Road, Burns, OR 97720.

11) Remaining Defendants (sometimes referred to herein as "Government Defendants") are employees and agents of the United States of America (U.S.), acting through and on behalf of, the Internal Revenue Service, under color of law and authority. Said Defendants are and were located at the following addresses:

Internal Revenue Service

4330 Watt Avenue

North Highlands, CA 95660

Internal Revenue Service

1550 West Freemont Avenue

Stockton, CA 95203

Internal Revenue Service

3310 El Camino Avenue, Suite 170

Sacramento, CA 95821

12) "DOE" Defendants are other employees and agents of the U.S. whose names could not be ascertained by the Plaintiffs at the time of this complaint. Each of the DOE Defendants, acting through and on behalf of, the Internal Revenue Service, under color of law and authority, caused the occurrences and resulting harm to Plaintiffs alleged in this Complaint. Plaintiffs will amend this Complaint to name these unknown Defendants as they are ascertained.

CLAIMS FOR RELIEF

13) Beginning not later than 1982, and continuing to the present, Defendants knowingly, intentionally, recklessly, maliciously and in bad faith, combined, conspired, confederated and agreed with each other, and perhaps with others yet unknown to Plaintiffs, to deprive Plaintiffs of property without due process of law in violation of the Fifth Amendment of the Constitution of the United States.

14) Beginning not later than 1982, and continuing to the present, Defendants knowingly, intentionally, recklessly, maliciously and in bad faith, combined, conspired, confederated and agreed with each other, and perhaps with others yet unknown to Plaintiffs, to deny to the Plaintiffs procedural Due Process of Law by intentionally, recklessly, and in bad faith depriving Plaintiffs of notice reasonably calculated to apprise them of the pendency of actions against them and afford them a meaningful opportunity to protect their rights in the "Hoyt" partnership cases, thus, unlawfully and improperly depriving Plaintiffs of their property in violation of the Fifth Amendment of the Constitution of the United States. Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306 (1950).

15) Beginning not later than 1982, and continuing to the present, Defendants knowingly combined, conspired, confederated and agreed with each other, and perhaps with others yet unknown to Plaintiffs, to knowingly, intentionally, maliciously and in bad faith deprive Plaintiffs of Due Process of Law by preventing Plaintiffs from obtaining independent and non-conflicted representation in violation of the Fifth Amendment of the Constitution of the United States. Johnson v. Zerbst, 304 U.S. 458 (1938); Wheat v. United States, 486 U.S. 153 (1988).

16) Beginning not later than 1982, and continuing to the present, Defendants knowingly agreed and conspired to conceal evidence that would have led Plaintiffs to discover they were being deprived of their constitutional right to conflict-free representation, as well as notice and meaningful opportunity to be heard.

17) Beginning not later than 1982, and continuing to the present, Defendants knowingly, intentionally, recklessly and in bad faith combined, conspired, confederated and agreed with each other, and perhaps with others yet unknown to Plaintiffs, to violate Plaintiffs' right to be free from invasion by arbitrary and oppressive exercise of power by agents of the federal government, in violation of 26 U.S.C. Section 7214 and the 5th Amendment of the United States Constitution. Jacobson v. Tahoe Regional Planning Agency, 566 F.2d 1353 (9th Cir. 1977).

18) Beginning not later than 1982, and continuing to the present, Defendants knowingly combined, conspired, confederated and agreed with each other, and perhaps with others yet unknown to Plaintiffs, to knowingly, intentionally, maliciously, and in bad faith deny and impede Plaintiffs' right to adequate, effective, and meaningful access to the courts by intentionally concealing from Plaintiffs information necessary to their Partnerships' cases against the IRS, in violation of the First and Fifth Amendments of the United States Constitution.

19) Beginning not later than 1982, and continuing to the present, Defendants knowingly combined, conspired, confederated and agreed with each other, and perhaps with others yet unknown to Plaintiffs, to knowingly, intentionally, maliciously, and in bad faith deny and impede Plaintiffs' access to the courts by oppressively enforcing and threatening to enforce late-filing penalties against Plaintiffs and not against others similarly situated in violation of the Fifth Amendment of the United States Constitution.

20) Beginning not later than 1982, and continuing to the present, Defendants knowingly combined, conspired, confederated and agreed with each other, and perhaps with others yet unknown to Plaintiffs, to knowingly, intentionally, maliciously, and in bad faith deny and impede Plaintiffs' access to the courts by arbitrarily denying Plaintiffs and not others similarly situated statutory rights to which they were entitled by law in violation of the Fifth Amendment of the United States Constitution.

21) Beginning not later than 1982, and continuing to the present, Defendants have each, in furtherance of their conspiracy, engaged in a pattern of activity intended and designed to harass Plaintiffs and to unlawfully deprive them of their constitutionally protected property interest in violation of the Fifth Amendment of the United States Constitution.

22) Each Defendant committed or omitted acts to defend, conceal, perpetuate or otherwise further the conspiracy to violate Plaintiffs' constitutional rights. Defendants' actions in furtherance of said conspiracy are ongoing and continuing, to date.

23) Government Defendants acted under color of law, and in abuse of their official position, to violate Plaintiffs' constitutional rights protected by the First and Fifth Amendment of the Constitution. Government Defendants engaged in official conduct that offends the canons of decency and fairness and, as such, violated Plaintiffs' due process rights and unlawfully discriminated against them. Rutherford v. City of Berkeley, 780 F.2d 1444 (9th Cir. 1986).

24) In light of clearly established, pre-existing law, Defendants' violation of Plaintiffs' rights under the 1st and 5th Amendments of the United States Constitution was apparent and Defendants could not have reasonably believed that their actions were lawful. Anderson v. Creighton, 483 U.S. 635 (1987).

FACTUAL HISTORY

25) Plaintiffs are partners in partnerships which were organized, promoted, sold, and managed by Defendant Walter J. Hoyt (referred to as the "Partnerships" or "Hoyt Partnerships"). The partnerships were organized to own, breed and operate cattle, and in some cases sheep.

26) Cattle and sheep belonging to Plaintiffs' Partnerships were bred and managed in Oregon, with some also being managed in California and Nevada.

27) Beginning at least as early as 1982, the government began to investigate Jay Hoyt for criminal activities in connection with his promotion, sale, and management of the Hoyt Partnerships.

28) On April 23, 1984, the IRS Examination Division referred a case concerning Jay Hoyt's involvement in the Hoyt Partnerships to the IRS Criminal Investigation Division ("CID").

29) During the course of the CID investigation, the government informed Jay Hoyt that he was being investigated for criminal wrongdoing with respect to his promotion, operation and tax reporting of Plaintiffs' partnerships.

30) CID ultimately referred the case to IRS District Counsel, with a recommendation that Jay Hoyt be prosecuted under I.R.C. § 7206(2) for aiding and assisting in the preparation of false and fraudulent individual income tax returns for partners in the Hoyt Partnerships.

31) On July 31, 1986, District Counsel referred the case to the Department of Justice with a recommendation that Jay Hoyt be prosecuted.

32) Although the Department of Justice declined prosecution on August 12, 1987, Jay Hoyt was never notified that the investigation had ended. Jay Hoyt assumed he was under criminal investigation by the I.R.S. and other federal agencies throughout the pendency of the Hoyt partnership cases.

33) Again, in October or November of 1989, the Department of Justice approved the assistance by CID in a grand jury investigation of Jay Hoyt. To date, Government Defendants contend record and evidence of the criminal investigations have been lost.

34) Defendants Norman S. Johnson, Blake Olson, Lavonne Tobia, Daniel Mulhall, David Osgrod, Deborah Ritchie, Connie Myers, Colleen Haddigan, Wes Pohl, Marilyn Ulbricht, Jill Page, John Meek, Thomas C. Ballard, Sue Hullen, Harry Potter, John Hall, Larry Lindelof, Candice Mack, Robert Pippig and Brad Lyle were part of a special IRS audit team charged with the audit of all of the Hoyt Partnerships, including the partnerships in which Plaintiffs had invested (also referred to as "Plaintiffs' Partnerships").

35) Defendants William McDevitt, Robert Spooner, Thomas Healy, and Chris Coones are IRS Appeals Officers charged with negotiating with the Hoyt Partnerships a settlement of any adjustments proposed by the Hoyt audit team.

36) Starting at least as early as 1986 and continuing to the present, Government Defendants met numerous times in Sacramento, California, Oregon, and elsewhere. Each Defendant knew that Jay Hoyt was under criminal investigation during this time. Each Defendant also knew that Jay Hoyt knew that he was under criminal investigation.

37) The fact that Jay Hoyt was under criminal investigation, and the fact that he knew that he was, created a disabling conflict of interest by reason of his personal exposure to criminal and return preparer penalty liabilities with respect to any and all of his activities concerning the subject partnerships. Transpac Drilling Venture v. Commissioner, 147 F.3d 221 (2nd Cir. 1998).

38) Each Defendant believed that the criminal investigation created a conflict of interest for Jay Hoyt that would make it impossible for him to fully and fairly represent the Plaintiffs' interests.

39) It is clear that Defendants knew that Jay Hoyt was conflicted and could not represent the Plaintiffs. In a fraud referral memorandum for the criminal investigation of Jay Hoyt submitted by Defendants in 1989, Defendants, through Blake Olson, explicitly state that "Mr. Hoyt has grossly violated his fiduciary responsibilities to his investors and clients. Hoyt's conflict of interest is profound...." (Exhibit 2)

40) 26 U.S.C. 6231(c) states that the criminal investigation of the TMP "will interfere with the effective and efficient enforcement of the internal revenue laws" and mandates that person's removal. Treas. Reg. § 301.6231(c)-5T Criminal Investigations (Temporary).

41) Defendants did not believe that Plaintiffs' interests were being adequately represented through Jay Hoyt as TMP.

42) Nevertheless, in spite of their knowledge of Plaintiffs' rights to non-conflicted representation and full and fair opportunity to be heard, Defendants continued to deal with Jay Hoyt as Plaintiffs' representative and took no action to remove him as Plaintiffs' representative and TMP pursuant to their authority under 26 U.S.C. 6231.

43) Defendants agreed with one another to take advantage of the fact that Jay Hoyt was under criminal investigation and had a conflict of interest to obtain audit adjustments favorable to the government and detrimental to Plaintiffs.

44) Each Defendant knew that, pursuant to the Internal Revenue Code, the TMP is the legal representative of the partners in all matters concerning their partnerships before the IRS. 26 U.S.C. 6231(a)(7).

45) Each Defendant knew that, pursuant to the Internal Revenue Code, the TMP receives service of all IRS notices, documents, orders, and the like. 26 U.S.C. 6223(g).

46) Defendants also knew that Jay Hoyt was not informing Plaintiffs' of all facts, information, proceedings of their partnership cases. Exhibit 2 The law requires the TMP to inform partners of the status of IRS proceedings, and the content of IRS notices concerning their partnership.

47) Each Defendant knew that the Internal Revenue Code gives the TMP the power to bind individual partners to settlement agreements. 26 U.S.C. 6224 (c)(3).

48) Each Defendant knew that the TMP is a fiduciary in the execution of his responsibilities to the partners. Computer Programs Lambda, Ltd v. Commissioner, 89 T.C. 198 (1987).

49) Each Defendant also knew that, in addition to his statutory role as Plaintiffs' representative, Jay Hoyt was attorney-in-fact for each Plaintiff.

50) Each Defendant knew that Jay Hoyt was an enrolled agent licensed to practice before the IRS and the United States Tax Court, and that Jay Hoyt represented Plaintiffs as such.

51) Each Defendant also knew that Jay Hoyt prepared Plaintiffs' individual tax returns, as well as the returns for Plaintiffs' Partnerships.

52) Each Defendant knew that Jay Hoyt's family had bred Shorthorn cattle since the 1950's. Defendants knew that the name "Walter J. Hoyt and Sons" is registered with the American Shorthorn Association and is the herd name for the Hoyt cattle operation.

53) Each Defendant knew that the Hoyt operation had won awards for its cattle breeding activity.

54) Each Defendant knew that Plaintiffs, and that other investors in the Hoyt Partnerships, were generally wage earners looking for investment opportunities to supplement their retirement.

55) Each Defendant knew and understood that Defendant Jay Hoyt was able to induce Plaintiffs, as well as the over 4,000 other individual investors to invest in the Partnerships, in part because the renowned Hoyt family name in cattle breeding lent legitimacy to Jay Hoyt's operation.

56) Each Defendant knew and understood that Plaintiffs trusted and relied on Jay Hoyt for all information concerning the operations, as well as the tax treatment, of Plaintiffs' Partnerships.

57) Each Defendant knew and intended that Plaintiffs, as individual partners, relied entirely on Jay Hoyt to represent them in dealings before the IRS. Defendants knew and intended that Plaintiffs would not and could not know of the criminal investigation of Jay Hoyt.

58) In some instances, Plaintiffs called the Internal Revenue service to ask whether the partnerships were being investigated for their tax claims and Plaintiffs were advised that no case or controversy was pending.

59) Defendants knew that criminal investigations are confidential and that the government does not make them publicly known; they counted on this fact to conceal Jay Hoyt's conflict of interest from Plaintiffs.

60) Each Defendant believed that Jay Hoyt was engaged in fraud against the Plaintiffs and the United States Treasury.

61) Each Defendant believed that Jay Hoyt was claiming losses for Plaintiffs' Partnerships that the partnerships had not incurred.

62) Each Defendant also believed that Jay Hoyt was claiming partnership loss deductions on Plaintiffs' individual tax returns to which Plaintiffs were not legally entitled.

63) Each Defendant knew that Plaintiffs financed their cattle operations by using the tax savings then available to investors in limited partnerships and farming.

64) Each Defendant knew, therefore, that part of the money that Jay Hoyt obtained from Plaintiffs came from the tax refunds generated by what Defendants believed to be the illegal deductions claimed on Plaintiffs' behalf by Jay Hoyt. Defendants also knew that Plaintiffs and other investors paid Jay Hoyt for their partnership investment from money in excess of their tax refunds, with some investors continuing to make payments through 1997.

65) Defendants believed and intended that Jay Hoyt would not risk losing Plaintiffs and other investors as partners, that he would not risk the recruitment of future investors, and that he would not risk investors taking management of their business away from him, by revealing to Plaintiffs the fact that he was under criminal investigation, or that he had a conflict of interest in representing them.

66) Defendants' goal was to disallow all deductions claimed by Plaintiffs' Partnerships, but to leave the profits and gains claimed by them unadjusted. Defendants planned to collect the resulting taxes and penalties from the Plaintiffs and other investor partners when they submitted their tax claims based on investment information unknown to them to be falsely and fraudulently manufactured by Jay Hoyt.

67) In furtherance of their plan to obtain favorable audit adjustments, Defendants agreed that they would continue to deal with Jay Hoyt as representative of Plaintiffs and Plaintiffs' Partnerships, despite and because of his conflict of interest.

68) Each Defendant on the audit team carried out this agreement by obtaining information concerning Plaintiffs' Partnerships from and through Jay Hoyt.

69) Each Defendant on the audit team carried out this agreement by consulting with Jay Hoyt as to the meaning and import of the information they obtained from him.

70) Defendants each knew that Hoyt, acting as Plaintiffs' representative, knowingly failed to provide evidence and substantiation of many of Plaintiffs' partnership tax claims because he was attempting to cover up his fraud of Plaintiffs and the U.S. Treasury. Government Defendants relied on the fact that Hoyt would not provide necessary evidence on Plaintiffs behalf, in order to achieve their desired adjustment to the partnership taxes.

71) Each Defendant on the audit team carried out their agreement by sending all notices required by law concerning their audit of Plaintiffs' Partnerships to Jay Hoyt as TMP.

72) Each Defendant on the audit team carried out their agreement by meeting with Jay Hoyt as Plaintiffs' representative concerning all proposed adjustments to Plaintiffs' individual tax returns.

73) Each Defendant in the Appeals Division carried out this agreement by negotiating Plaintiffs' settlement options only with Jay Hoyt.

74) In furtherance of their plan to obtain favorable audit adjustments and collect tax from Plaintiffs, Defendants agreed that they would not attempt to shut down Jay Hoyt's operation, even though they viewed it as an abusive tax shelter, and even though the Internal Revenue Code gives the IRS authority to enjoin promoters of abusive shelters.

75) Government Defendants agreed to permit Jay Hoyt to promote and sell investor partnerships after Defendants determined he was acting criminally even though Defendants knew that their acquiescence created an opportunity for Jay Hoyt to defraud the United States and Plaintiffs of money and property.

76) No Government Defendant ever recommended that Jay Hoyt be enjoined, or sought authority to enjoin Jay Hoyt, even though each Defendant knew that each year Jay Hoyt was creating additional partnerships and selling interests in those partnerships to Plaintiffs and other investors.

77) Government Defendants agreed to allow Jay Hoyt to operate in spite of Defendants' knowledge and belief that he was illegally obtaining money from the United States Treasury by preparing false tax returns for partners, Plaintiffs and their partnerships to claim improper tax refunds.

78) Government Defendants' agreed not to take action against co-conspirator Jay Hoyt personally to recover monies he illegally obtained from the United States, but instead to recover the money from Plaintiffs and other investors.

79) Even though Defendants believed that the refunds Jay Hoyt claimed on Plaintiffs' and other investors' returns were improper, they agreed that they would allow the refunds, and then later collect the tax from Plaintiffs and other investors.

80) Even though the IRS had in place a procedure to do so as early as 1984 (Rev. Proc. 84-84), no Defendant sought to have the IRS automated collection system ("ACS") deny refunds to Plaintiffs.

81) Defendants did all of the above in spite of their knowledge and belief that Plaintiffs were unwitting victims of Hoyt's fraud.

82) Instead, Government Defendants set up a system whereby the ACS would automatically identify and forward to Defendants for audit all returns filed by Jay Hoyt's newly-created partnerships without Defendants having to request those returns.

83) Government Defendants would then begin audits of those new partnerships and propose to Jay Hoyt, as TMP of those partnerships, adjustments favorable to the government and detrimental to Plaintiffs.

84) The plan to allow the refunds, audit the partnerships, obtain favorable adjustments from a conflicted representative and then collect the tax from the Plaintiffs and other investors resulted in Defendants assessing additional penalties and interest far exceeding the actual tax deficiency.

85) At least as early as 1986, Government Defendants met with Jay Hoyt and reached a tacit agreement with him concerning his continued representation of the Plaintiffs and Plaintiffs' Partnerships.

86) Defendants' agreement with Jay Hoyt was mutually beneficial. Jay Hoyt benefited economically by continuing to defraud Plaintiffs, the United States Government, and new investors of their money and property. Government Defendants benefited by obtaining concessions from Hoyt that allowed them to meet and exceed their goals for Hoyt Partnership income tax adjustments. The agreement also made Government Defendants' jobs easier because they did not have to deal with more than one representative for the over 100 partnerships they were auditing. The agreement also allowed them to punish Plaintiffs and other investor partners for their investment in what Defendants considered to be an illegal tax shelter. (Exhibit 3)

87) In furtherance of their scheme to obtain concessions from Jay Hoyt, Government Defendants, acting through Blake Olson, in 1988 opened an investigation against him for return preparer penalties. Defendants' investigation lead them to believe that Jay Hoyt had prepared false and fraudulent tax returns on behalf of investors in the Hoyt Partnerships.

88) In November 1988, Government Defendants notified Jay Hoyt that he was under investigation for preparing false and fraudulent tax returns.

89) Defendants then met with Jay Hoyt to discuss the penalty investigation. During that time they demanded that the audit team be allowed to examine Hoyt Partnership books and records in Oregon and California.

90) After threatening assessments against Jay Hoyt, Defendants dropped the preparer penalty audit against him in return for his cooperation in conducting the partnership audits. Defendants suspended the return preparer penalty investigation against Jay Hoyt in December, 1988. Defendants on the Hoyt audit team traveled to Oregon in January, 1989 to examine books and records of Plaintiffs' Partnerships.

91) Beginning in 1989, the IRS, by and through Government Defendants, issued Statutory Notices of Deficiency ("SNOD") to the Hoyt partnerships, for tax periods 1981 through 1986. With respect to Plaintiffs' partnerships for tax years 1987 through 1996, Government Defendants issued Final Partnership Administrative Adjustments "FPAAs"). 

Said notices were sent to Jay Hoyt as the partnerships' TMP.

92) The SNODs and FPAAs disallowed essentially all claimed deductions and losses allocated to Plaintiffs' from Plaintiffs' Partnerships and taxed income reported by them without adjustment.

93) The proposed tax adjustments to Plaintiffs' Partnerships' returns resulting from audits by Defendants were all contested by Plaintiffs and other investor/partners by and through Jay Hoyt as TMP.

94) In October 1989, the United States Tax Court decided Bales v. Commissioner, T.C. Memo 1989-568. Bales concerned the legitimacy of the Hoyt Partnerships for the years 1977 through 1979. The Tax Court held in favor of Plaintiffs on the issue, among others, that the partnerships were bona fide businesses entered into for profit.

95) The IRS continued its audits of the Hoyt Partnerships claiming they were abusive tax shelters.

96) No Government Defendant attempted to stop Jay Hoyt from promoting what Government Defendants believed to be unlawful tax shelters, and making what Defendants considered to be false refund claims, even though 26 U.S.C. 7407 and 7408 give the IRS authority to do so.

97) From 1990 through 1993, Government Defendants and Defendant Jay Hoyt held another series of meetings to resolve the audits of Plaintiffs' Partnerships.

98) During that course of dealing, Defendant Jay Hoyt asked that the penalties against him personally be dropped in return for his extending the time in which Government Defendants had to assess taxes against Plaintiffs' Partnerships for the years 1987, 1988, and 1989.

99) Jay Hoyt had already extended the statute of limitations for Plaintiffs' Partnerships' 1983 and 1984 tax years in 1986 and 1987.

100) Jay Hoyt signed the statute extensions for Plaintiffs' tax years 1987, 1988, and 1989. Subsequently, Government Defendants allowed the statute of limitations on the return preparer penalties against Jay Hoyt to expire. Jay Hoyt was never held liable for return preparer penalties for any year.

101) Without the consent to extend the time to assess the tax agreed to by Jay Hoyt for tax years 1983, 1984, 1987, 1988 and 1989, the FPAAs for Plaintiffs' Partnerships for those tax years would have been untimely and the Plaintiffs would not be liable for the federal tax liabilities relating to their partnership investment for those tax years.

102) Sometime in 1992, certain investor partners became concerned that the audits of the Hoyt Partnerships were not being expeditiously resolved. They formed a settlement committee, and met with Defendant Chris Coones on several occasions.

103) The settlement committee was not conflicted. It had full authority from Plaintiffs and other investor partners to settle the Hoyt Partnership cases with the IRS.

104) In consideration for dealing with the settlement committee, Government Defendants in the Appeals Division required the committee to secure, and it did secure, among other things, Jay Hoyt's resignation as partnership representative and enrolled agent, and his agreement to stop promoting the partnerships that Government Defendants considered abusive tax shelters.

105) However, despite the fact that Government Defendants knew that the settlement committee was not conflicted and that they secured Hoyt's agreement to stop promoting and operating the partnerships, Government Defendants terminated settlement discussions with the committee and negotiated a settlement (known as the "Memorandum of Understanding (MOU)") through Defendant Jay Hoyt as the representative of Plaintiffs' Partnerships. Exhibit 4. Jay Hoyt was not represented by an attorney in the settlement negotiations and no attorney for the partnerships reviewed the settlement prior to its acceptance by the Tax Court.

106) On the same day Jay Hoyt signed and executed the MOU, Government Defendants secured a stipulation from Jay Hoyt admitting to his personal misconduct in his operation and tax reporting for Plaintiffs' partnerships. Exhibit 5. Defendant Jay Hoyt concealed this admission of wrongdoing from Plaintiffs.

107) The settlement reached by Government Defendants and Defendant Jay Hoyt in 1993 resolved tax years 1981 through 1986 in a manner favorable to Jay Hoyt personally and detrimental to Plaintiffs. Neither Jay Hoyt, the Plaintiffs, nor Plaintiffs' Partnerships were represented by attorneys during the negotiation of the settlement. Also, the settlement was not reviewed by attorneys for Plaintiffs' Partnerships prior to its execution.

108) The IRS would not have otherwise been able to obtain those concessions had Plaintiffs been represented by a non-conflicted legal representative who had no incentive to curry favor with the IRS by reason of the personal exposure that both he and Government Defendants knew he had to criminal indictment and imposition of return preparer penalties relating to Plaintiffs' and other of the Hoyt Partnerships.

109) By declining the "settlement committee" agreement described above, which would have halted further activity by Jay Hoyt, Government Defendants created an opportunity to achieve their internal goal for more tax adjustments and create an opportunity for Jay Hoyt to continue to acquire more money by and through tax refunds granted Plaintiffs and investors from Government Defendants.

110) Jay Hoyt conceded issues in the settlement agreement on which the Plaintiffs had prevailed in Bales and for which Plaintiffs otherwise had legal and factual support.

111) The settlement reduced the value of Plaintiffs' Partnerships' assets to a fraction of the value originally claimed by the Partnerships, and to a value lower than allowable based on valuation evidence found credible by the Tax Court in Bales.

112) The settlement reduced the number of cattle deemed owned by Plaintiffs' Partnerships. In that regard, Jay Hoyt had conflicting incentives to show that some of the cattle was owned by his family or family partnerships, and not Plaintiffs' partnerships.

113) The settlement reduced the amount of interest payable to Hoyt and Sons Ranches (Jay Hoyt's family partnership) that Plaintiff's Partnerships were able to deduct, and conversely, decreased Jay Hoyt's personal income tax liability.

114) The settlement was based on facts that Government Defendants and Defendant Jay Hoyt knew were false, and which they all knew Plaintiffs did not know were false.

115) Unbeknownst to Plaintiffs, the settlement resulted in Defendant Jay Hoyt reducing his personal tax liability. Plaintiffs, on the other hand, incurred huge tax liabilities, which Government Defendants have been aggressively collecting.

116) The Defendants presented the terms of the settlement to the United States Tax Court as a basis of stipulated settlement of the 1981 through 1986 tax years. At no time did any Defendant disclose to the United States Tax Court the fact of the on-going criminal investigation of Jay Hoyt, the fact that Jay Hoyt had a conflict of interest, nor that the stipulated facts were false.

117) The United States Tax Court accepted the agreement as a basis of settlement and entered a stipulated decision for the 1981 through 1986 tax years. Shorthorn Genetic Engineering 1982-2, Ltd., et. al, Walter J. Hoyt III, Tax Matters Partner v. Commissioner, T.C. Memo 1996-515.

118) Defendants created Jay Hoyt's conflict of interest and then knowingly and intentionally exploited that conflict by continuing to deal with Jay Hoyt as Plaintiffs' representative. Having created the conflict, Defendants undertook a duty to prevent harm to the Plaintiffs whom Jay Hoyt was ostensibly representing. In spite of this duty, at no time did Defendants disclose Jay Hoyt's conflict of interest to Plaintiffs or any tribunal responsible for hearing the Plaintiffs' Partnerships cases.

119) In fact, in furtherance of the conspiracy, and to arbitrarily and oppressively deprive Plaintiffs of their property interests, not only did Defendants not disclose to Plaintiffs any facts underlying the criminal investigation of Jay Hoyt, but they actively concealed such information from Plaintiffs.

120) Jay Hoyt had control over every facet of Plaintiffs' Partnerships' transactions, and he personally benefited from those transactions. Each Defendant was aware that Jay Hoyt personally benefited from his control of Plaintiffs' Partnerships. (Exhibit 6)

121) Each Defendant knew and understood that Jay Hoyt desired to protect his personal gain and conceal any improper partnership transactions from Plaintiffs.

122) Defendants intended that Jay Hoyt use, and Jay Hoyt did use, his various positions and roles to control, conceal and manipulate evidence to prevent Plaintiffs from discovering any improper or unlawful activity as to the operations of Plaintiffs' Partnerships, as well as to facilitate his conspiracy with Government Defendants to deprive Plaintiffs of their property without due process of law.

123) Government Defendants conspired with Jay Hoyt to conceal his fraud, which enabled them to yield targeted audit adjustments to Plaintiffs' Partnerships.

124) To this end, Defendants requested the Chief of the Examination Branch to allow only tax shelter coordinators or members of the Hoyt audit team to interview partners.

125) Defendants also intended to deceive Plaintiffs and prevent them from discovering Jay Hoyt's conflict of interest by allowing Hoyt to maintain his enrolled agent status.

126) Defendants knew that Jay Hoyt was an enrolled agent licensed to practice before the Internal Revenue Service. Jay Hoyt advised Plaintiffs when they invested in the partnerships that he could prepare their tax returns and represent them before the IRS as to any audit, given his enrolled agent status. He advised Plaintiffs that if he were doing anything improper in preparing the partnership tax returns, operating the partnerships, or representing their interests, the IRS would revoke his enrolled agent status.

127) Government Defendants were aware that Jay Hoyt was making such representations to potential investors. Yet, despite Government Defendants' knowledge of the improper actions taken by Defendant Jay Hoyt, supra, Jay Hoyt's enrolled agent status remained in good standing until 1997.

128) Defendants knew that Jay Hoyt aggressively marketed his partnership investment program as a "government subsidized" effort to revitalize the beef industry. Jay Hoyt represented to Plaintiffs and other investors that, if he were claiming inappropriate or unlawful deductions and credits for Plaintiffs, then the IRS would disallow Plaintiffs' claimed refunds. Despite their determination that the refunds were not allowable, Government Defendants allowed Plaintiffs' refund claims from their partnership interests for more than 15 years, until approximately 1993.

129) Government Defendants knew or should have known that Plaintiffs would rely on the fact that they received their refunds as evidence of the lawfulness of their investment, and that Plaintiffs, in fact, interpreted the allowance of their refunds by Government Defendants as confirmation of the lawfulness of their partnership tax claims.

130) By agreeing not to take action against Jay Hoyt's preparation of false or fraudulent refund claims made in Plaintiffs' respective names and agreeing not to take action against, or prevent, Jay Hoyt's control and concealment of facts and evidence from Plaintiffs and the United States Tax Court through his role as the tax matters partner and legal representative of Plaintiffs, Defendants created an opportunity for Jay Hoyt to defraud the United States and Plaintiffs of money and property.

131) Defendants' actions in furtherance of the conspiracy prevented Plaintiffs' from knowing, or with reasonable due diligence discovering, that Jay Hoyt was engaged in fraudulent activity regarding Plaintiffs' Partnerships.

132) Defendants' actions in furtherance of the conspiracy prevented Plaintiffs' from knowing, or with reasonable due diligence discovering, that Defendant Jay Hoyt was not representing their interests before the IRS, or that they were being denied full and fair opportunity to be heard.

133) Plaintiffs have no method to contest the stipulated decision entered in the United States Tax Court for 1981 through 1986, even though they were not represented. 26 U.S.C. §§6221-6234, Tax Equity and Fiscal Responsibility Act of 1982 ("TEFRA").

134) Partnership deductions and income are partnership items whose allowance or disallowance is determined in a unified audit conducted at the partnership level. Id.

135) Treatment of the partnership items become conclusive, either by failure to contest the proposed adjustment or, as in this case, by a final decision of the Tax Court. The IRS is then authorized to make corresponding "computational adjustments" to each

partner's individual return, leaving the partner no ability to challenge the substance of the partnership tax determination. 26 U.S.C. §§ 6230 136) Plaintiffs are prohibited from contesting the computational adjustment unless it is not in accordance with the court decision.

137) Plaintiffs, therefore, have no available mechanism to contest the tax assessments against them resulting from the stipulated settlement, even though they were not represented in the partnership level proceedings. Plaintiffs have no post-deprivation remedy that gives them a meaningful opportunity to contest the tax.

138) After Defendants had agreed upon the concessions that Plaintiffs' Partnerships would make for 1981 through 1986, Defendants unlawfully attempted to coerce Plaintiffs to agree to accept the same concessions for the years 1987 through 1992.

139) After Government Defendants and Defendant Jay Hoyt signed the extensions of time to assess tax against Plaintiffs' Partnerships and signed the settlement agreement for 1981 through 1986, Jay Hoyt, with the knowledge and acquiescence of Government Defendants, immediately resumed marketing his partnerships.

140) Jay Hoyt returned to Oregon and sent letters to Plaintiffs threatening to report to the IRS that they had received huge amounts of debt relief income if Plaintiffs did not continue to contribute money to the partnerships. Government Defendants were aware of these letters and used them to try to coerce the Plaintiffs to settle the 1987 through 1993 years by writing to Plaintiffs that the IRS would not assess the threatened reported income against them if they settled their case.

141) Government Defendants knew that, as a matter of law, Plaintiffs would not be liable in any event for the threatened income.

142) Jay Hoyt also told Plaintiffs that he would not represent their individual interests in the TEFRA audit of their 1987 through 1992 partnership taxes if they did not continue to make their partnership investment payments.

143) Defendant Theresa Castro was primarily responsible for collection of the taxes, interest and penalties assessed against Plaintiffs.

144) Defendant Castro knew that Jay Hoyt was under criminal investigation and could not represent Plaintiffs when he agreed to the settlement agreement and extended the statute of limitations for Plaintiffs' Partnerships.

145) Sometime after the statute of limitations was extended and the settlement agreement was signed, Defendant Teresa Castro met with Defendants and agreed to help them collect from Plaintiffs the taxes, interest and penalties assessed without representation.

146) Defendant Castro also agreed to help Defendants carry out a systematic and unlawful campaign against Plaintiffs to coerce Plaintiffs to settle the 1987 through 1992 years and forego their fundamental right to be heard and to contest the assessments proposed for those years in a court of law.

147) Government Defendants wanted to avoid trial of all Hoyt cases.

148) Government Defendants intended to coerce Plaintiffs into agreeing to a settlement consistent with the MOU, which Defendants knew was obtained without Plaintiffs' being fully and fairly heard or represented.

149) Government Defendants tried to coerce the Plaintiffs to settle by arbitrarily enforcing late filing penalties against them and seizing their bank accounts and wages, denying them exemptions they were entitled to under law, and unlawfully freezing tax refunds that were due them.

150) The late filing penalties were generated as a result of Jay Hoyt filing some of Plaintiffs' Partnership returns after the due date.

151) The Internal Revenue Code imposes a penalty on a partnership of $25 per partner when a return is filed late.

152) Government Defendants began to collect the penalties only after Government Defendants and Defendant Jay Hoyt signed the extensions of time to assess tax against Plaintiffs' Partnerships and executed the settlement agreement (MOU) for 1981 through 1986.

153) In furtherance of their plan to coerce Plaintiffs into giving up their right to contest the proposed adjustments in court, Government Defendants manipulated the Automated Collection System ("ACS") with respect to the late filing penalties. The Government Defendants purposefully chose not to place the late filing penalties on ACS in order to prevent the system from crediting Plaintiffs with a payment for these penalties through offsets from income tax refunds being held on Plaintiffs' taxpayer accounts.

154) Keeping the late filing penalties off the ACS system allowed Government Defendants to use more intrusive enforced collection procedures such as wage garnishment, asset seizure, and threat of the same. That decision also enabled Defendants to hand select the Plaintiffs and partners from whom they chose to collect the penalty from among all others similarly situated.

155) Although the Government Defendants could collect the late filing penalties from the partnership assets and from all general partners, Government Defendants collected the late filing penalties only from partners who they determined were "active" or "high profile" investors in the Hoyt related partnerships. Defendants did not collect the late filing penalties from the partnership assets.

156) Government Defendants told Plaintiffs and other selected investor/partners that they were personally responsible for payment of the entire penalty, amounting to approximately $1,000,000.00. Government Defendants threatened to lien and levy Plaintiffs bank accounts, homes, and other personal assets unless they agreed to settle the 1987 through 1992 years' tax liability.

157) Government Defendants' selective enforcement of late filing penalties was intended to further their plan of achieving audit adjustment goals and to force Plaintiffs to give up their right to full and fair opportunity to be heard.

158) Government Defendants' refusal to levy on the partnerships' assets facilitated Defendant Jay Hoyt's continued operation, promotion, and sales of what Government Defendants' considered abusive tax shelters.

159) In furtherance of their scheme to force Plaintiffs to give up their right to contest the tax liability in court, Government Defendants also began to arbitrarily disallow the exemptions that Plaintiffs claimed for withholding purposes. For example, Government Defendants would reduce a Plaintiff's exemptions to single and 0, although Government Defendants knew that Plaintiff was married and had children, and was, therefore, entitled by law to exemptions greater than 0.

160) Government Defendants' arbitrary denial of Plaintiffs' claimed exemptions resulted in an excessive amount of tax being withheld from their wages, unrelated to any possible liability for improper partnership deductions.

161) Government Defendants only then began to freeze Plaintiffs' refunds. This scheme created a pool of Plaintiffs' money held by the government. Rather than using the pool to pay the late filing penalties assessed against Plaintiffs' Partnerships, thus obviating the need for levies and garnishments, Government Defendants intended to collect from this pool the taxes that would result from the coerced settlement of the 1987 through 1992 years.

162) Government Defendants continue to this day to use improper collection action against Plaintiffs to coerce them into agreeing to a settlement obtained in violation of their right to due process.

163) Jay Hoyt, acting as TMP, intentionally or recklessly failed to timely contest assessments proposed by Government Defendants against the Ranch Properties partnership, resulting in an assessment against Plaintiffs for tax years 1992 and 1993. Although Government Defendants concede that the assessments are erroneously calculated, the assessments have not been abated.

164) Defendant Jay Hoyt continued to market and sell partnership interests until 1997, when involuntary bankruptcy petitions were filed against two of the Hoyt managing partnerships, W.J. Hoyt Sons Ranches, MLP and Hoyt & Sons Management Co.

165) An attorney hired by Plaintiffs' (and other Hoyt) Partnerships in 1998, secured Jay Hoyt's resignation as managing general partner of the Partnerships on January 22, 1998. However, Jay Hoyt refused to resign as TMP until September, 1999, when he resigned for only a small portion of the partnerships.

166) Plaintiffs' Partnerships, along with all other investor partnerships, were substantively consolidated into the Oregon pending bankruptcy case in 1998. The consolidated bankruptcy is pending in the United States Bankruptcy Court for the District of Oregon, Case Nos. 397-31374-elp7 and 397-31375-elp7.

167) On December 1, 1998, Jay Hoyt was criminally indicted for his actions, among others, as general partner, tax matters partner, attorney-in-fact, and return preparer for Plaintiffs' and the other Hoyt Partnerships. The superseding indictment was returned on June 2, 1999. (Exhibit 7)

168) Throughout the pending bankruptcy proceedings and since at least 1982, Government Defendants and Defendant Jay Hoyt were aware that Jay Hoyt was being investigated by the United States Trustee, the United States Postal Inspector, the United States Attorney and other government agencies for alleged fraudulent activity in relation to the promotion and operation of the Hoyt Partnerships, including Plaintiffs' Partnerships.

169) Despite this knowledge, it was not until December 23, 1998, that the IRS acknowledged publicly that Jay Hoyt was incapable of representing Plaintiffs by filing a motion with the United States Tax Court seeking the removal of Jay Hoyt as TMP for Plaintiffs', and other Hoyt Partnerships.

170) Plaintiffs' exercise of reasonable diligence would not have revealed that they were not represented sooner than December 23, 1998, when the IRS publicly disclosed that Jay Hoyt was unfit. Plaintiffs were prevented from knowing that they may have suffered constitutional injuries any sooner, by reason of the fact that Defendants actively concealed the fact that Jay Hoyt was under criminal investigation almost continuously since 1982. Defendants also concealed from Plaintiffs Jay Hoyt's fraudulent activity relating to his promotion, operation and tax reporting of Plaintiffs' Partnerships.

171) Concealment of this information, coupled with Defendants' agreement and actions to keep Jay Hoyt in the position of TMP and Plaintiffs' representative, prevented Plaintiffs from discovering that they were deprived of their constitutional right to Due Process and non-discriminatory access to courts. Rutledge v. Boston Woven Hose & Rubber Co., 576 F.2d 248 (9th Cir. 1978).

172) Defendants could not have reasonably believed, in light of clearly established law, that their agreement and respective actions to deprive Plaintiffs of non-conflicted representation was lawful. Johnson v. Zerbst, 304 U.S. 458 (1938); Goldberg v. Kelly, 397 U.S. 254 (1970).

173) Defendants could not have reasonably believed or calculated, in light of clearly established law, that their agreement and respective actions to provide notice and process through Jay Hoyt as tax matters partner, whom all Defendants acknowledged had a disabling conflict of interest, would have operated to give Plaintiffs adequate notice and meaningful opportunity to be heard in their partnership cases. Kaplan v. U.S., 133 F.3d 469 (7th Cir. 1998); Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306 (1950).

174) Defendants could not have reasonably believed or calculated, in light of clearly established law, that their agreement and respective actions to impede Plaintiffs' access to courts and to arbitrarily deny Plaintiffs' rights available to other similarly situated taxpayers was lawful.

175) Each wrongful act as described herein has been made in furtherance of the conspiracy, and each such wrongful act is itself of a continuing nature and continues to date.

176) Plaintiffs are each the rightful owner of their respective claims and have neither assigned nor transferred their claim in any manner. 31 U.S.C. § 3727.

DAMAGES

1) Plaintiffs have suffered consequential damages, in amounts to be determined, including but not limited to, amounts for damages caused by the unconstitutional actions of Defendants rendering the assessment of taxes, interest and penalties invalid as follows:

a) Assessments related to tax years 1983, 1984, 1987, 1988 and 1989 made untimely and improper by reason of the invalid agreement between Defendants to extend the statute of limitations on assessment of Plaintiffs' federal income tax, which agreement was made possible only by reason of Defendants' unconstitutional deprivation of Plaintiffs' right to non-conflicted legal representation, due process of law, and Defendants' arbitrary and oppressive invasion of Plaintiffs' property rights;

b) Assessments for interest and penalties for all tax years at issue relating to the Hoyt partnerships, including 1981 through 1996, directly and proximately caused by Defendants' unconstitutional deprivation of Plaintiffs' right to non-conflicted representation, due process of law, and Defendants' arbitrary and oppressive invasion of Plaintiffs' property rights;

c) Assessments of tax to the extent the assessments exceed the amount which would have otherwise been due from Plaintiffs, if any, had Defendants not conspired to deprive Plaintiffs of their constitutional right to non-conflicted legal representation, due process of law, and/or to arbitrarily and oppressively deprive Plaintiffs of their property;

d) Assessments of tax, interest and penalties relating to the default judgment as to the Ranch Properties partnership for tax years 1992 and 1993 directly and proximately caused by Defendants conspiracy to deprive Plaintiffs of their constitutional right to non-conflicted legal representation, due process of law, and caused by Defendants arbitrary and oppressive deprivation of Plaintiffs' property rights;

e) For monies collected from Plaintiffs with respect to the late filing penalties assessed against their partnerships, which monies were collected as part of Defendants plan and conspiracy to coerce settlement of tax issues unrelated to said penalties and in so doing to unconstitutionally deprive them of their property.

f) For the termination of Plaintiffs' partnership businesses by reason of their substantive consolidation in bankruptcy with the involuntary bankruptcy commenced against "Management Co." and "Ranches."

2) Plaintiffs have also suffered damages from severe mental and emotional distress proximately caused by Defendants wrongful and unconstitutional acts, in amounts to be determined.

3) Plaintiffs are entitled to an award of punitive damages in the amount of $1,000,000 each, by reason of Defendants' knowing, malicious and intentional violation of their constitutional rights.

4) No special factors preclude the award of damages in this case. Lebid v. Hanson, 894 F.2d 1124 (9th Cir. 1990).

5) There are no alternative remedies available to Plaintiffs for Defendants wrongful

and unconstitutional actions.

RELIEF REQUESTED

1) The entry of judgment in favor of the Plaintiffs and against Defendants for consequential damages and damages for severe emotional distress, in amounts to be determined at trial, plus interest as provided by law;

2) Punitive damages in the amount of $1,000,000.00 per Plaintiff, for a total claim against Defendants currently in the amount of $99,000,000.00, and 

3) Such other relief as is just and proper.

