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PETITION FOR WRIT OF MANDAMUS TO THE UNITED STATES TAX COURT

INTRODUCTIONtc \l1 "INTRODUCTION
This case presents a question of bankruptcy law that no court of appeals has directly addressed: whether a partnership bankruptcy case operates as a stay of partnership Tax Court proceedings under TEFRA
. The Tax Court ruled that it did not, relying on a 1990 Tax Court opinion, TA \s "1983 Western Reserve Oil & Gas Co., Ltd. v. Commissio" \c 2 \l "1983 Western Reserve Oil & Gas Co., Ltd. v. Commissioner, 95 TC 51 (1990),aff’d w/o published opinion, 995 F2d 235 (9th Cir 1993)"1983 Western Reserve Oil & Gas Co., Ltd. v. Commissioner, 95 TC 51 (1990), TA \s "1983 Western Reserve Oil & Gas Co., Ltd. v. Commissio" \c 2aff’d without opinion, 995 F2d 235 (9th Cir 1993). This opinion reasoned that TA \s "11 USC §362(a)(8)" \c 1 \l "11 USC '362(a)(8)"11 USC '362(a)(8), which stays all Tax Court proceedings “concerning the debtor,” did not apply to a partnership Tax Court proceeding even though the debtor was a partnership, because a partnership proceeding “ultimately” affected “only the tax liability of individual partners.” 95 TC at 57. 

Petitioners believe this reasoning is wrong C certainly as applied to this case, and perhaps as a general principle as well. As the record plainly shows, these partnership Tax Court proceedings most definitely “concern” the debtor partnerships, and therefore are subject to the stay of TA \s "11 USC §362(a)(8)" \c 1'362(a)(8).

Petitioners
 are partners in partnerships with pending TEFRA proceedings in United States Tax Court. The partnerships are also debtors in the bankruptcy case denominated W.J. Hoyt Sons Management Co., Ltd. and W.J. Hoyt Sons Ranches, LP (substantively consolidated), Case Nos. 397-31374-elp7 (lead case) and 397-31375-elp7, which encompasses almost all of the more than 100 partnerships created by one-time sheep and cattle baron W.J. Hoyt III. Respondent below, the Commissioner of Internal Revenue, is a real party in interest.

The Tax Court orders challenged here were issued in each of two pending cases referred to as the “sheep case” and the “cattle case.” In November 1996 there was a TEFRA trial in Tax Court concerning seven partnerships that had invested in Hoyt cattle operations (the “cattle case”). No decision has been issued in the cattle case. In March 1997, shortly after involuntary bankruptcy petitions were filed against the two entities named above, there was a TEFRA trial in Tax Court concerning three partnerships that had invested in Hoyt sheep operations (the “sheep case”). The Tax Court issued its opinion in the sheep case on June 22, 1999, more than two years after the trial. In the meanwhile, in November 1998, the Bankruptcy Court had entered a judgment substantively consolidating all the Hoyt investor partnerships
 (including those involved in the sheep and cattle cases) with the two debtor entities, effective as of the original petition date in February 1997. Petitioners in the sheep case moved to vacate the sheep opinion as having been issued in violation of the Bankruptcy Code’s automatic stay; the Tax Court denied the motion. Appendices A and B. In the cattle case, petitioners filed a Notice of Stay, which the Tax Court treated as a Motion to Stay and denied. Appendices C and D.

It is doubtful that these Tax Court orders are appealable (although petitioners are filing precautionary notices of appeal), and in any event an appeal would move far too slowly to correct the damage caused by the Tax Court’s denial that the bankruptcy stay applies. The Tax Court’s rulings were erroneous as a matter of law. They raise an important issue of first impression at the Circuit Court level, and their error has the potential to be repeated often. Finally, in ruling that the partnership bankruptcy does not stay these cases, the Tax Court exceeded its authority; it is therefore subject to the remedy of mandamus.

JURISDICTIONtc \l1 "JURISDICTION
This court has jurisdiction over this matter because it would have jurisdiction over an appeal from a final judgment under TA \s "26 USC §7482(a)(1)" \c 1 \l "26 USC '7482(a)(1)"26 USC '7482(a)(1). SeeTA \s " LaBuy v. Howes Leather Co., 352 US 249, 255 (1957)" \c 2 \l "LaBuy v. Howes Leather Co., 352 US 249 (1957)" LaBuy v. Howes Leather Co., 352 US 249, 255 (1957).
THE CHALLENGED ORDERStc \l1 "THE CHALLENGED ORDERS
On August 2, 1999, the Tax Court issued its order denying petitioners’ Motion to Set Aside Opinion in the sheep case. App. B. On August 24, 1999, the Tax Court issued its order denying petitioners’ motion to stay the cattle case. App. D. As authority for both orders, the Tax Court relied on TA \s "1983 Western Reserve Oil & Gas Co., Ltd. v. Commissio" \c 21983 Western Reserve Oil & Gas Co., Ltd. v. Commissioner, 95 TC 51 (1990), Tax Court which misapplied bankruptcy law, interpreting the scope of the automatic stay narrowly and ignoring the plain language of the statute.

STATEMENT OF FACTStc \l1 "STATEMENT OF FACTS
The sheep case and the cattle case are only two pieces of massive and complex Tax Court litigation begun several years ago and with no end in sight. Some Hoyt cases have been docketed in Tax Court for ten years. See generally App. E, Petitioners’ Cattle Brief; App. F, Respondent’s Cattle Brief; App. G, Respondent’s Sheep Brief; App. H, Cobb Affidavit.
 In general terms, the litigation arose out of the IRS’s denial of losses, mostly depreciation, claimed by Hoyt’s sheep and cattle partnerships. Hoyt himself is currently under indictment for fraud.
 App. J, Petitioners’ Status Report p. 1. In the cattle case alone (which covers only 26 of 1100 pending cases) over $500 million in adjustments to income are at issue. See App. F, Respondents’ Cattle Brief p. 1; App. H, Cobb Aff. & 1. Large numbers of investors, in turn, have filed claims in the consolidated bankruptcy case based in part on interest and penalties they incurred as a result of denial of tax deductions. App. K, Blackburn Affidavit in Support of Motion for Summary Judgment; App. T, Proof of Claim Forms, Gary L. Blackburn, W.J. Hoyt Sons Management Co., Ltd., and W.J. Hoyt Sons Ranches MLP Bankruptcy.

Investor partners who were judgment creditors filed involuntary bankruptcy petitions against W.J. Hoyt Sons Management Co., Ltd. and W.J. Hoyt Sons Ranches, MLP were filed in February 1997. After extensive discovery, in the course of which the entanglement of the affairs of all the partnerships came to light, the Chapter 7 Trustee sought substantive consolidation of more than 100 nondebtor partnerships with the two debtor entities. The court granted consolidation because the records of the partnerships were such that it was impossible to allocate specific assets and liabilities to any one partnership. App. A, Exh. 2, Judgment of Consolidation; App. L, Trustee’s Memorandum in Support of Substantive Consolidation.

Substantive consolidation is a bankruptcy concept analogous to the doctrine of alter ego or piercing the corporate veil. The assets and liabilities of the entities are consolidated, and creditors of single entities before consolidation become creditors of the consolidated entity. Substantive consolidation in bankruptcy is not the same as joint administration, a procedure by which courts hear two or more related cases together. Jointly administered cases preserve the separateness of the debtors’ assets and liabilities, while substantive consolidation “effects a merger of the consolidated debtors’ estates” into a single estate. See TA \s "“Substantive Consolidation: A Bankruptcy Primer,” 43 " \c 3 \l " “Substantive Consolidation: A Bankruptcy Primer,” 43 Vanderbilt L. Rev. 207, 212 (1990)"”Substantive Consolidation: A Bankruptcy Primer,” 43 Vanderbilt L. Rev. 207, 212 (1990); App. M, TA \s "In re Bonham, Mem. Decision for Allowance of Substan" \c 2 \l "In re Bonham, Mem. Decision for Allowance of Substantive Consolidation,226 BR 56 (Bankr. D. Alaska 1998)"In re Bonham, Mem. Decision for Allowance of Substantive Consolidation (Bankr. D. Alaska April 9, 1998).

The bankruptcy case cannot be concluded until the tax liabilities of all the partnerships and partners are resolved, because these constitute in effect the liabilities of the debtors. Investor partners have filed claims against the debtor amounting to over $2.8 billion; claims of partnerships are another $246 million. Claims of all other creditors combined amount to only about $1 million. See App. K, Blackburn Aff. and Exh. 1.

About 1100 Tax Court cases pertaining to investor partnerships and other Hoyt entities are now pending. The cases cover tax years from at least 1983 through 1995. App. H, Cobb Aff. & 1. Twenty-six cases related to cattle partnerships were selected and consolidated for a trial which took place in November 1996 (the “cattle case”). App. H, Cobb Aff. & 2. One of the original debtors in the bankruptcy, W.J. Hoyt Sons Management Co., is a partnership involved in the cattle case. The other partnerships involved are subject to the Bankruptcy Court’s November 1998 consolidation judgment. App. A, Exh. 2, Judgment of Substantive Consolidation. The sheep case comprises nine cases relating to sheep partnerships, which were selected and consolidated for trial in March 1997. App. G., Respondent’s Sheep Brief p. 74. All of the partnerships involved in the sheep case are subject to the Bankruptcy Court’s Judgment of Substantive Consolidation.

The Tax Court opinions in the sheep case and the cattle case will not bind the hundreds of other partnerships with Tax Court cases pending. Further, new evidence and discoveries about the credibility of evidence, which have come to light since the trials of the cattle case and the sheep case (App. J, Petitioners’ Status Report pp. 3-5), may necessitate new trials in those cases, even if they were found not to have been stayed by the bankruptcy filing. At the Tax Court’s current rate of resolution, the process of resolving all the Hoyt partnership cases will take many more years to complete. App. H, Cobb Aff. &&4, 7.

Decided in the sheep case, and at issue in the cattle case, are questions of fact and law of vital importance in the bankruptcy case. See App. N, Sheep Opinion p.3, listing partnership issues to be decided. The Tax Court’s Sheep Opinion concludes, inter alia, that:

1) two partnerships never owned any breeding sheep (App. N, Sheep Op p. 77);

2) partnership promissory notes did not represent valid indebtedness (Sheep Op p. 69);

3) the bills of sale evidencing transfer of sheep to two partnerships did not accurately reflect the number or identity of sheep sold (Sheep Op p. 71); and

4) the stated purchase price of sheep by the partnerships did not reflect the fair market value of the sheep (Sheep Op p. 55).

While the Tax Court came to these conclusions in aid of determining tax liability, its findings about the validity of partnership documents and the existence and value of partnership assets would have a serious impact on the partnership bankruptcy case. Similarly the cattle case and other pending Tax Court cases involve issues germane to the bankruptcy case, including asset inventory, asset values, validity of claims, value of claims C even the existence of entities.

Finally, the IRS is itself a creditor in the bankruptcy case, App. O, IRS Proof of Claim, and the trustee of the consolidated entity has potential counterclaims against the IRS, which will be decided in Bankruptcy Court. Tax Court rulings on these issues C and others, including witness credibility C could have such preclusive effect on core bankruptcy matters as would in effect transfer bankruptcy jurisdiction of this case to the Tax Court.

RELIEF SOUGHT AND ISSUES PRESENTEDtc \l1 "RELIEF SOUGHT AND ISSUES PRESENTED
Petitioners seek orders directing the Tax Court to:

1. Vacate its June 22, 1999 opinion in the sheep case as having been entered in violation of the automatic stay;

2. Vacate its August 2, 1999, and August 24, 1999 Orders Denying Motions to Stay; and

3. Suspend proceedings in the cattle case and the sheep case.

The principal issue presented is whether the partnership bankruptcy operates as a stay, pursuant to 11 USC '362(a)(8), of partnership proceedings in Tax Court concerning the debtor partnerships, especially where the Tax Court proceedings will affect claims pending in Bankruptcy Court.

LEGAL ARGUMENTtc \l1 "LEGAL ARGUMENT
The Tax Court exceeded its jurisdiction in ruling that the automatic stay of TA \s "11 USC §362(a)(8)" \c 111 USC '362(a)(8) does not affect the partnership proceedings in Tax Court.
 Its decision ignores both the plain language of the statute and the policy behind the stay. Mandamus should issue directing the Tax Court to vacate its June 22, 1999, opinion in the sheep case as having been issued in violation of the automatic stay of TA \s "11 USC §362(a)(8)" \c 1'362(a)(8). Mandamus should also direct the Tax Court to withdraw its August 24, 1999, Order Denying Motion to Stay and suspend proceedings in the cattle case.

Whether to issue a writ of mandamus is a matter within the court’s discretion. TA \s "Roche v. Evaporated Milk Association, 319 US 21, 25 " \c 2 \l "Roche v. Evaporated Milk Association, 319 US 21 (1943)"Roche v. Evaporated Milk Association, 319 US 21, 25 (1943); TA \s " LaBuy v. Howes Leather Co., 352 US 249, 255 (1957)" \c 2LaBuy v. Howes Leather Co., 952 US at 255-56.

This court has prescribed five guidelines for determining when grant of a writ is appropriate. These are:

(1) whether the party seeking the writ has other adequate means, such as a direct appeal, to attain the relief sought;

(2) whether the petitioner will be damaged or prejudiced in a way not correctable on appeal (a guideline “closely related to the first”);

(3) whether the district court’s order is clearly erroneous as a matter of law;

(4) whether the district court’s order is an “oft-repeated error, or manifests a persistent disregard of the federal rules”; and

(5) whether the district court’s order raises important problems or issues of law of first impression.

TA \s "Bauman v. United States District Court, 557 F2d 650," \c 2 \l "Bauman v. United States District Court, 557 F2d 650 (9th Cir 1977)"Bauman v. United States District Court, 557 F2d 650, 654-55 (9th Cir 1977); see also TA \s "Credit Suisse v. United States District Court for the" \c 2 \l "Credit Suisse v. United States District Court for the Central District of California,130 F3d 1342 (9th Cir 1997)"Credit Suisse v. United States District Court for the Central District of California, 130 F3d 1342, 1345 (9th Cir 1997); TA \s "Valenzuela-Gonzalez v. United States District Court f" \c 2 \l "Valenzuela-Gonzalez v. United States District Court for the District of Arizona,915 F2d 1276 (9th Cir 1990)"Valenzuela-Gonzalez v. United States District Court for the District of Arizona, 915 F2d 1276, 1279 (9th Cir 1990).

The court in TA \s "Bauman v. United States District Court, 557 F2d 650," \c 2Bauman explained, however, that this is not a five-part test. “[R]arely if ever will a case arise where all the guidelines point in the same direction or even where each guideline is relevant or applicable. The considerations are cumulative and proper disposition will often require a balancing of conflicting indicators.” TA \s "Bauman v. United States District Court, 557 F2d 650," \c 2Bauman, 557 F2d at 655.

Mandamus is considered an “extraordinary remedy reserved for situations where a trial court has exceeded its authority.” TA \s "Valenzuela-Gonzalez v. United States District Court f" \c 2Valenzuela-Gonzalez, 915 F2d at 1278. Here, the Tax Court exceeded its authority by refusing to respect the automatic stay. Further, the Bauman guidelines taken as a whole support grant of mandamus.

1. APPEALABILITY IS DOUBTFULtc \l2 "APPEALABILITY IS DOUBTFUL
Although this issue is not clear, it is doubtful that the Tax Court orders are appealable.
 Authorities differ on whether appealability standards for Tax Court decisions are the same as those for District Court decisions, and if not, whether they are stricter or looser. To this confusion is added a bankruptcy overlay, because the Tax Court decided a question of bankruptcy law that would be appealable if the Bankruptcy Court were to decide it.

The general rule is that denial of a motion to stay is not appealable. TA \s "Gulfstream Aerospace Corp. v. Mayacamas Corp., 485 U" \c 2 \l "Gulfstream Aerospace Corp. v. Mayacamas Corp., 485 US 271, 275,108 S Ct 1133 (1988)"Gulfstream Aerospace Corp. v. Mayacamas Corp., 485 US 271, 275, 108 S Ct 1133 (1988); TA \s "Quackenbush v. Allstate Insurance Co., 121 F3d 1372," \c 2 \l "Quackenbush v. Allstate Insurance Co., 121 F3d 1372 (9th Cir 1997)"Quackenbush v. Allstate Insurance Co., 121 F3d 1372, 1375, 1382 (9th Cir 1997) (jurisdiction to review District Court’s order refusing to enjoin state court proceedings, but not to review order refusing to stay its own proceedings). These rulings are based on abstention doctrines, however, and may not be applicable to this situation. Compare TA \s "Federal Land Bank of Spokane v. L.R. Ranch Co., 926 " \c 2 \l "Federal Land Bank of Spokane v. L.R. Ranch Co., 926 F2d 859(9th Cir 1991)"Federal Land Bank of Spokane v. L.R. Ranch Co., 926 F2d 859, 863 (9th Cir 1991) (no jurisdiction of appeal of denial of stay of foreclosure action, based on lack of finality). We have not found any reported decision specifically ruling on whether the Tax Court’s denial of a motion for stay based on TA \s "11 USC §362(a)" \c 1 \l "11 USC '362(a)"11 USC '362(a) is appealable. See generally TA \s "In re Bigelow, 65 F3d 127 (9th Cir 1995)" \c 2 \l "In re Bigelow, 65 F3d 127 (9th Cir 1995)"In re Bigelow, 65 F3d 127 (9th Cir 1995) (appeal of a Tax Court decision that petitioners argued was void as having been entered in violation of the automatic stay).

Under TA \s "26 USC §7482(a)(1)" \c 126 USC '7482(a)(1), Courts of Appeals have exclusive jurisdiction to review “the decisions of the Tax Court in the same manner and to the same extent as decisions of the district courts in civil actions tried without a jury.” This language suggests that the rules for what is a “final” order or decision and what is interlocutory are the same in Tax Court as in District Court.
 TA \s "Accord, Brookes v Comm’r, 163 F3d 1124, 1127-28 (9th" \c 2 \l "Accord, Brookes v Comm’r, 163 F3d 1124 (9th Cir 1998)"Accord, Brookes v Comm’r, 163 F3d 1124, 1127-28 (9th Cir 1998).

One authority expresses a limited view of appealability:

What constitutes a “decision” of the Tax Court for purposes of appellate review under Code TA \s "26 USC §7482(a)(1)" \c 1Sec. 7482(a)? Appellate courts have review authority over actions of the Tax Court that (1) dismiss the proceedings before the court because of lack of jurisdiction, or (2) finally determine the amount of a tax deficiency or the lack of a deficiency. TA \s "CCH Standard Federal Tax Reports ¶42,475" \c 3 \l "CCH Standard Federal Tax Reports &42,475 (1999)"CCH Standard Federal Tax Reports &42,475 (1999).

According to this formulation the Tax Court’s August 2, 1999 and August 24, 1999, orders are not appealable.

In contrast, Bankruptcy Court orders relating to the automatic stay generally are appealable. See, e.g., TA \s "In re National Environmental Waste Corp., 129 F3d 10" \c 2 \l "In re National Environmental Waste Corp., 129 F3d 1052 (9th Cir 1997),cert. denied, 524 US 952 (1998)"In re National Environmental Waste Corp., 129 F3d 1052, 1054 (9th Cir 1997), cert. denied, 524 US 952 (1998) (orders granting or denying relief from stay are deemed to be final orders). Further, appealability rules in the bankruptcy context tend to be liberal. See TA \s "28 USC §158(a)" \c 1 \l "28 USC '158(a)"28 USC '158(a); TA \s "In re Bonner Mall Partnership, 2 F3d 899, 904 (9th" \c 2 \l "In re Bonner Mall Partnership, 2 F3d 899 (9th Cir 1993)"In re Bonner Mall Partnership, 2 F3d 899, 904 (9th Cir 1993) (describing the “flexible finality” standard for review of a District Court’s reversal of a Bankruptcy Court decision).

Because resolution of the issue of appealability is unclear, this factor should weigh in favor of mandamus. See TA \s "Hartland v. Alaska Airlines, 544 F2d 992, 1001 (9th" \c 2 \l "Hartland v. Alaska Airlines, 544 F2d 992 (9th Cir 1976)"Hartland v. Alaska Airlines, 544 F2d 992, 1001 (9th Cir 1976) (refraining from deciding whether orders are appealable; “[we] can accomplish the same result by treating each as a petition for mandamus C since they both relate to usurpation of power by the District Court”); see also TA \s "Tigar, Federal Appeals: Jurisdiction and Practice §" \c 3 \l "Tigar, Federal Appeals: Jurisdiction and Practice (3rd ed. 1999)"Tigar, Federal Appeals: Jurisdiction and Practice '3.04, at 197 & n.79 (3d ed. 1999).

II.
DAMAGE IS NOT CORRECTABLE ON APPEALtc \l2 "II.
DAMAGE IS NOT CORRECTABLE ON APPEAL
Even if the order is appealable, an appeal would not “correct the damage.” Petitioners need to resolve the jurisdictional question quickly because the cases pending in Bankruptcy Court are essentially stalled while the Tax Court slowly grinds through its determinations of tax liability at the partnership level for 13 tax years. See App. H, Cobb Aff. & 1. See also TA \s "In re Cement Antitrust Litigation, 688 F2d 1297, 130" \c 2 \l "In re Cement Antitrust Litigation, 688 F2d 1297 (9th Cir 1982), aff’d, 459 US 1191 (1983)"In re Cement Antitrust Litigation, 688 F2d 1297, 1303 (9th Cir 1982), in which “additional cost and unreasonable delay” were found to satisfy this factor.

III.
TAX COURT RULING WAS CLEARLY ERRONEOUStc \l2 "III.
TAX COURT RULING WAS CLEARLY ERRONEOUS
A.
Automatic Staytc \l3 "A.
Automatic Stay. TA \s "11 USC §362(a)" \c 1Section 362(a) of the Bankruptcy Code provides that the filing of a bankruptcy petition “operates as a stay, applicable to all entities,” and then lists the matters subject to the stay in eight subsections. In general, all acts against the debtor or property of the estate are stayed. In addition, TA \s "11 USC §362(a)(8)" \c 1'362(a)(8) stays “the commencement or continuation of a proceeding before the United States Tax Court concerning the debtor.” (Emphasis added.) The cattle case concerns seven investor partnerships: Durham Farms #1, Durham Genetic Engineering 1984-3 and 1986-2, Shorthorn Genetic Engineering 1982-1 and 1984-5, and Timeshare Breeding Service 1989-1 and 1990-1. App. F, Respondent’s Cattle Brief, p. 1. The sheep case concerns three investor partnerships: River City Ranches #4, River City Ranches #6, and Ovine Genetic Technology 1990. App. N, Sheep Op p.1 n.1. These partnerships are all debtors in the consolidated bankrupt entity. App. A, Exh. 2, Judgment for Substantive Consolidation. One of the partnership cases included in the cattle case is W.J. Hoyt Sons Management Co., Ltd., one of the original debtors in the bankruptcy cases. Fifty three of the investor partnerships were partners in Management Co.

1.
Plain Language of '362(a)(8)tc \l4 "1.
Plain Language of '362(a)(8). Unlike most other subsections of TA \s "11 USC §362(a)(8)" \c 1'362(a), subsection (8) is not limited in its application only to actions “against” the debtor or “against” property of the estate. Rather, it applies to all Tax Court proceedings “concerning the debtor.” That phrase is not defined in the Bankruptcy Code. One dictionary defines “concerning” as “in reference to; regarding.” TA \s "American Heritage Dictionary (2d college ed. 1982)" \c 3 \l "American Heritage Dictionary (2d college ed. 1982)"American Heritage Dictionary (2d college ed. 1982). “Concerning the debtor” comprehends a larger category of actions than does the phrase “against the debtor.”

Relatively few reported decisions analyze TA \s "11 USC §362(a)(8)" \c 1'362(a)(8). In contrast to TA \s "1983 Western Reserve Oil & Gas Co., Ltd. v. Commissio" \c 21983 Western Reserve, which essentially rewrites the provision, are a few decisions that closely follow the statutory language and the policy behind it. For example, in TA \s "Delpit v. Commissioner, 18 F3d 768, 772 (9th Cir 1" \c 2 \l "Delpit v. Commissioner, 18 F3d 768 (9th Cir 1994)"Delpit v. Commissioner, 18 F3d 768, 772 (9th Cir 1994), considering the overlapping coverage of different subsections of TA \s "11 USC §362(a)(8)" \c 1'362(a), this court observed: “This overlap reflects Congress’ intent to describe every conceivable action that might impinge on the debtor’s breathing spell,’ even though such an approach might result in some redundancy.” (Emphasis added.) Further, the court noted, “not all TA \s "11 USC §362(a)(8)" \c 1Section 362(a)(8) proceedings are simultaneously covered by TA \s "Section 362(a)(1)" \c 1 \l "11 USC '362(a)(1)"Section 362(a)(1)”; rather there may be Tax Court proceedings concerning the debtor that are not proceedings “against the debtor” or proceedings “to recover a claim against the debtor.” These Tax Court proceedings, according to this court in TA \s "Delpit v. Commissioner, 18 F3d 768, 772 (9th Cir 1" \c 2Delpit, are stayed by TA \s "11 USC §362(a)(8)" \c 1'362(a)(8). Id.

In another opinion interpreting this subsection, the Tax Court considered the legislative history of TA \s "11 USC §362(a)(8)" \c 1'362(a)(8) in deciding whether it operates as a stay of proceedings relating to post-petition tax liabilities. TA \s "Halpern v. Commissioner, 96 TC 895 (1991)" \c 2 \l "Halpern v. Commissioner, 96 TC 895 (1991)"Halpern v. Commissioner, 96 TC 895 (1991). Based on this history and the statutory language, the court adopted a broad reading of the subsection. It noted that while subsection (1) refers to claims arising before the petition date, subsection (8) does not. The court refused to read a “prepetition” limitation into subsection (8), observing that “where a statute is clear on its face, we require unequivocal evidence of legislative purpose before construing the statute so as to override the plain meaning of the words used therein.” Id. at 899. 

TA \s "11 USC §362(a)(8)" \c 1Section 362(a)(8) is indeed clear on its face C it requires only that proceedings “concern” a debtor, not that they be “against” a debtor or “concern the tax liability” of a debtor. Partnership tax court proceedings “concern” those partnerships and are therefore automatically stayed under TA \s "11 USC §362(a)(8)" \c 1'362(a)(8) by the partnerships’ bankruptcy.

2.
Tax Court Partnership Proceedings “concern” the Partnershipstc \l4 "2.
Tax Court Partnership Proceedings “concern” the Partnerships. The treatment of partnerships by federal tax law partakes of aspects of both the aggregate and the entity theories of partnership. TA \s "Willis, Pennell & Postlewaite, 1 Partnership Taxatio" \c 3 \l "Willis, Pennell & Postlewaite, Partnership Taxation(5th ed. 1989 & Supp 1995)"Willis, Pennell & Postlewaite, 1 Partnership Taxation '' 4.01 - 4.06 (5th ed. 1989 & Supp 1995) (cited herein as Partnership Taxation). The aggregate theory, which views a partnership as a mere collection of individuals, is reflected, for example, in the rule that a partnership is not itself subject to income tax. TA \s "26 USC §701" \c 1 \l "26 USC '701"26 USC '701. In contrast, the entity theory recognizes that a partnership has an existence separate from that of its partners. Federal tax law treats a partnership as an entity in several respects. For example, the partnership reports its income as an entity, TA \s "United States v. Basye, 410 US at 448" \c 0United States v. Basye, 410, US 441, 448, 93 S Ct 1080 (1973); it has its own taxable year, TA \s "26 USC §706" \c 1 \l "26 USC '706"26 USC '706; it files a partnership tax return, id. TA \s "26 USC §6031" \c 0'6031; and it is penalized for late or incomplete filing of its tax return. Id. TA \s "§6698" \c 1 \l "26 USC '6698"'6698.

The importance of entity theory concepts in the law of partnership taxation means that a Tax Court partnership proceeding “concerns” the partnership at least as much as it “concerns” the partners. The road leading to a Tax Court partnership proceeding begins with the filing of a partnership tax return. TA \s "26 USC §6031" \c 1 \l "26 USC '6031"26 USC '6031. If the IRS decides to audit, the audit takes place at the partnership level. Id. TA \s "§6221" \c 1 \l "26 USC '6221"'6221. Individual partners’ returns are not audited with respect to partnership items; rather, adjustments are later made to their individual returns based upon the result of the partnership audit. Id. 'TA \s "§6225" \c 1 \l "26 USC '6225"'6225, TA \s "6230" \c 1 \l "26 USC '6230"6230.

If after the partnership audit the IRS issues a Notice of Final Partnership Administrative Adjustment (FPAA), the matter may move into Tax Court. Title XXIV of the Tax Court Rules of Practice governs these matters, and is designated “Partnership Actions.”These are “actions for readjustment of partnership items” and “actions for adjustment of partnership items.” TA \s "Tax Court Rule 240(a)" \c 3 \l "Tax Court Rule 240(a)"Tax Court Rule 240(a) (emphasis added). A Tax Court partnership proceeding is begun by the filing of a petition after an FPAA is issued. TA \s "TC Rule 240(c)" \c 3 \l "Tax Court Rule 240(c)"Tax Court Rule 240(c). The partnership is represented in Tax Court proceedings by its tax matters partner (TMP), although any partner may participate. TA \s "26 USC §6224" \c 1 \l "26 USC '6224"26 USC '6224. The TMP has the right to file a petition in Tax Court on behalf of the partnership disputing the FPAA. TA \s "Willis, Pennell & Postlewaite, 1 Partnership Taxatio" \c 34 Partnership Taxation '201.04. The TMP is essentially the “partnership representative.” See TA \s "26 CFR § 301.6231(a)(7)-1" \c 1 \l "26 CFR ' 301.6231(a)(7)-1"26 CFR ' 301.6231(a)(7)-1 (designation of TMP by partnership); TA \s "Tax Court Rule 240(b)(4)" \c 3 \l "Tax Court Rule 240(b)(4)"Tax Court Rule 240(b)(4). If the TMP does not file a petition, any “notice partner” (one with an interest of 15% or more in a partnership of 100 or more partners) may do so. TA \s "26 USC §§6226" \c 1 \l "26 USC '6226"26 USC ''6226, TA \s "6231(a)(8)" \c 1 \l "26 USC '6231(a)(8)"6231(a)(8), TA \s "6223(a)" \c 1 \l "26 USC '6223(a)"6223(a).

Copies of the tax return, FPAA, petition and answer in one of the Tax Court cattle cases are attached as Appendices P, Q, R and S, respectively, as illustrations of partnership proceeding foundation documents. See also App. U, a Tax Court Petition for Readjustment of Partnership Items in which the petitioner is a partnership that is a partner in W.J. Hoyt Sons Management Co.

Whereas before TEFRA’s enactment in 1982, each partner could litigate tax liability separately, TEFRA established a “unified partnership proceeding,” the results of which bind all partners whether or not they participate. TA \s "Conf. Rep. No. 97-248 at 600 (1982), 1982-2 CB 462" \c 3 \l "Conf. Rep. No. 97-248 at 600 (1982), 1982-2 CB 462"Conf. Rep. No. 97-248 at 600 (1982), 1982-2 CB 462 (emphasis added). Although each partner must be given notice and an opportunity to participate in the unified proceeding, partners cannot separately litigate their tax liability or choose the forum in which their tax liability is litigated. See TA \s "Willis, Pennell & Postlewaite, 1 Partnership Taxatio" \c 34 Partnership Taxation ''201.03 and 201.04.

That TEFRA proceedings “concern” the partnerships is clear from the language of the Internal Revenue Code, the Tax Court Rules, and TEFRA’s legislative history. TEFRA proceedings are by definition “partnership proceedings.” The caption in TEFRA cases is required to state C i.e., refer to C “the name of the partnership.” TA \s "TC Rule 240(d)" \c 3 \l "Tax Court Rule 240(d)"Tax Court Rule 240(d). The legislative history reiterates that in TEFRA cases “the tax treatment of items of partnership income, loss, deductions and credits” is determined “at the partnership level in a unified partnership proceeding.” TA \s "Conf. Rep. No. 97-248 at 600 (1982), 1982-2 CB 462" \c 3Conf. Rep. No. 97-248 at 600 (1982), 1982-2 CB 462 (emphasis added). In the Internal Revenue Code and Tax Court Rules, the partnership is a “computational entity . . . a focal point for the gathering and reporting of partnership tax data.” TA \s "Willis, Pennell & Postlewaite, 1 Partnership Taxatio" \c 31 Partnership Taxation '4.06. According to this authority, “The trend is to recognize the partnership as an administrative entity” as well. Id. Thus a Tax Court partnership proceeding “concerns” that partnership even though the partnership is not a taxpaying entity.

The Tax Court Rules for TEFRA cases are set forth in a separate title: “Title XXIV, Partnership Actions.” The parties to the partnership actoin are normally the Tax Matters Partner and the Commissioner. TC Rule 247. The Tax Matters Partner as a party is just as much a fiction as the Commissioner. Both are merely representatives of the real parties in interest: the partnerships and the IRS.

The United States Supreme Court succinctly described the interplay of entity and aggregate theories in partnership tax law in TA \s "United States v. Basye, 410 US at 448" \c 2 \l "United States v. Basye, 410 US 441, 93 S Ct 1080 (1973)"United States v. Basye, 410 US at 448:

Thus, while the partnership itself pays no taxes, it must report the income it generates and such income must be calculated in largely the same manner as an individual computes his personal income. For this purpose, then, the partnership is regarded as an independently recognizable entity apart from the aggregate of its partners. Once its income is ascertained and reported, its existence may be disregarded since each partner must pay a tax on a portion of the total income as if the partnership were merely an agent or conduit through which the income passed. (Emphasis added.)

The Tax Court partnership proceedings are part of the computational process; therefore as long as they are pending, the partnerships must be regarded as entities. In fact, it is not until after the conclusion of these proceedings that the individual partners’ tax liabilities can be considered and calculated. TA \s "Tax Court Rule 155" \c 3 \l "Tax Court Rule 155"Tax Court Rule 155. Even after the Tax Court issues its opinion, the question of how much tax is due remains. See TA \s "CCH Federal Tax Service ¶35.345 (1999)" \c 3 \l "CCH Federal Tax Service &35.345 (1999)"CCH Federal Tax Service &35.345 (1999). If there is any disagreement between the parties with respect to computation of the amount of liability, that question is resolved in a separate secondary proceeding governed by TA \s "Tax Court Rule 155 (b)" \c 3 \l "Tax Court Rule 155 (b)"Tax Court Rule 155(b).

Further, the record in the sheep case and the cattle case demonstrates how deeply the partnership proceedings “concern” the partnerships as entities. The Tax Court in its Sheep Opinion described every issue in terms of the partnerships:

After concessions, the primary issues for decision are: (1) Whether each of these three partnerships purchased and acquired ownership of breeding sheep that are subject to an allowance for depreciation under section 167; (2) whether each partnership has substantiated and is entitled to its claimed depreciation deductions with respect to its breeding sheep for the years in issue; (3) whether RCR #4 and RCR #6 are entitled to certain interest deductions with respect to the promissory note each partnership issued in connection with the purported acquisition of its breeding sheep; (4) whether each partnership is entitled to certain farm, guaranteed payment, and other deductions it claimed; and (5) whether RCR #4 and RCR #6 each had certain capital gains income and/or additional farm income for some of the years in issue. App. N, Sheep Op at 3 (emphasis added).

The IRS began its trial brief in the cattle case with the statement: “These cases involve adjustments to ordinary income of partnerships for the taxable years 1987 through 1992 with respect to eight entities,” followed by a list of those partnership entities. App. F, Respondent’s Cattle Brief p. 1 (emphasis added). The IRS listed 23 “Questions Presented” in the cattle case, of which 12 relate only to partnerships. For example: A2. Did the following partnerships establish that they were entitled to Depreciation deductions in the amounts and for the taxable years listed below.“ Id. p. 3 (emphasis added). In its Requests for Findings of Fact, the IRS stated:

3. There are three main entities involved in these cases, partnerships that have invested in breeding animals (the investor partnerships), W.J. Hoyt Sons Management Company (Management Company) [one of the original bankrupt debtor partnerships] and Hoyt and Sons Ranches (Ranches) [described elsewhere as an oral partnership]. (Entire Record) Id. p. 20 (emphasis added).

According to the IRS then, the investor partnerships are “involved” in the partnership Tax Court proceedings, and it would seem inescapable that if a proceeding “involves” an entity, the proceeding also “concerns” that entity.

In its Sheep Brief, App. G, the IRS listed 13 “Questions Presented,” all of which relate only to partnership issues. For example:

1. Did petitioners prove the total number of animals purchased by the nine sheep partnerships?

2. Did petitioners prove the depreciable flock size and the ownership of any depreciable animals owned by the sheep partnerships?

3. Did petitioners substantiate that the following partnerships are entitled to deductions for depreciation in the amounts and for the tax years listed below?

4. Are the partnership promissory notes nonrecourse? App. G, Respondent’s Sheep Brief at 4, 7 (emphasis added).

In short, not only do the Internal Revenue Code and its legislative history and the Tax Court Rules treat the partnerships as “concerned” in their partnership proceedings, the IRS’s own litigation posture (in the cattle case and the sheep case) and the Tax Court’s own written opinion (in the sheep case) clearly recognize that the TEFRA proceedings “concern” the partnerships. The partnerships as entities are concerned in the proceedings that determine computation of taxes, regardless of whether they are considered entities for the purpose of paying those taxes. 

3.
Faulty Reasoning of the Tax Court’s TA \s "1983 Western Reserve Oil & Gas Co., Ltd. v. Commissio" \c 21983 Western Reserve Decisiontc \l4 "3.
Faulty Reasoning of the Tax Court’s 1983 Western Reserve Decision. The Tax Court, in denying petitioners’ motions to vacate the sheep opinion and motion to stay the cattle cases, relied on TA \s "1983 Western Reserve Oil & Gas Co., Ltd. v. Commissio" \c 21983 Western Reserve Oil & Gas Co., Ltd. v. Commissioner, 95 TC 51 (1990), aff’d without opinion, 995 F2d 235 (9th Cir 1993). In TA \s "1983 Western Reserve Oil & Gas Co., Ltd. v. Commissio" \c 21983 Western Reserve, the Tax Court ruled that the stay effected by a partnership bankruptcy did not apply to partnership proceedings in Tax Court. It reasoned:

“The purpose of a partnership proceeding in the Tax Court is to redetermine the adjustments to a partnership’s return determined in an FPAA. Ultimately, however, it is the tax liability of the individual partners which is affected by the redetermination of the adjustments to the return of the partnership.” 95 TC at 57.

Therefore, said the court, a partnership proceeding “concerns” the partners, not the partnership, and is not stayed by TA \s "11 USC §362(a)(8)" \c 1'362(a)(8). In our case, however, the Tax Court’s proceedings concern not only taxation issues, but the claims in the pending consolidated bankruptcy case as well.

The 1983 Western Reserve ruling erred first in ignoring the plain language of TA \s "11 USC §362(a)(8)" \c 1'362(a)(8) and reading the word “against” into the provision. The court relied on decisions under subsections of TA \s "11 USC §362(a)" \c 1'362(a) other than (a)(8) holding that “the filing of a bankruptcy petition by a partnership does not ordinarily stay a proceeding against a partner in a bankrupt partnership.” 95 TC at 57 (emphasis added). Thus the Tax Court ignored the distinction between “against the debtor” and “concerning the debtor,” in effect rewriting TA \s "11 USC §362(a)(8)" \c 1'362(a)(8) to include “against.”

The TA \s "1983 Western Reserve Oil & Gas Co., Ltd. v. Commissio" \c 21983 Western Reserve decision also argued that to say the TEFRA proceeding “concerned” the partnership would “exalt form over substance” C apparently because, according to the court, the proceeding “affects only the tax liability of individual partners.” 95 TC at 57 (emphasis added). By this argument the Tax Court replaced the phrase “concerning the debtor” with “affecting only the tax liability of the debtor.” TA \s "11 USC §362(a)(8)" \c 1Section 362(a)(8) does not require that a Tax Court proceeding “affect the tax liability” of a debtor, or “affect only the tax liability of the debtor,” however C it requires that it “concern the debtor.” As the Sheep Opinion amply illustrates, a Tax Court in a partnership proceeding decides numerous matters other than the “ultimate tax liability” of individual partners, and most or all of these matters concern the partnerships. App. N, Sheep Op.

Thus the TA \s "1983 Western Reserve Oil & Gas Co., Ltd. v. Commissio" \c 21983 Western Reserve decision rewrites TA \s "11 USC §362(a)(8)" \c 1'362(a)(8) to limit its application only to proceedings in Tax Court “against” the debtor, or those that “ultimately” affect the “tax liabilities of the debtor. If Congress had intended such limitations, it could have drafted the provision to use those words rather than the broader phrase “concerning the debtor.” TA \s "11 USC §362(a)(8)" \c 1Section 362(a)(8) is clear on its face; its interpretation does not require words to be substituted, added or deleted. It simply applies to all Tax Court proceedings that concern the debtor. The Tax Court in TA \s "1983 Western Reserve Oil & Gas Co., Ltd. v. Commissio" \c 21983 Western Reserve itself repeatedly referred to a “partnership proceeding” relating to a “partnership return.” How can a partnership proceeding relating to a partnership return not “concern” the partnership? 

In this particular partnership bankruptcy case, the tax liabilities of individual partners (whether determined in pending TEFRA proceedings or otherwise) will affect the partnership as well as the individual partners, because the partners have filed claims against the debtor that derive from and are utterly dependent upon the results in the Tax Court cases. The Tax Court cases not only “concern” these debtors, they may be dispositive of close to $3 billion in Bankruptcy Court claims against the consolidated debtor. If the Tax Court were to determine the partners had no tax liability, for example, all their bankruptcy claims for tax penalties, interest and punitive damages would evaporate. Further, the sheep opinion contains findings suggesting that the TMP and managing general partner committed fraud against the partners. See, e.g., App. N, Sheep Op. pp. 42, 53, 69. These findings too “concern” the partnerships in bankruptcy: they support the Bankruptcy Court claims of partners that they are entitled to recover their tax liabilities (at least interest and penalties) from the consolidated entity because they were defrauded by agents of the entity. See also App. G, Respondent’s Sheep Brief pp. 4-8; and App. F, Respondent’s Cattle Brief pp. 3-12, which describe most or all of the issues in terms of the partnerships.

It was a gross oversimplification for the Tax Court in TA \s "1983 Western Reserve Oil & Gas Co., Ltd. v. Commissio" \c 21983 Western Reserve to announce as a blanket rule that a Tax Court partnership proceeding does not “concern” the partnership simply because what it “ultimately” decides is the tax liability of partners.
 Rather than articulating a broad rule, the court could have limited its holding to the facts of that case, thus allowing for cases in which, as here, the impact of Tax Court proceedings on bankruptcy is clear. Here, tax liabilities of the partners C as well as most other issues considered by the Tax Court C do not merely “concern” the partnerships but are central to administration of this consolidated partnership bankruptcy case.

To further appreciate the problems created by the TA \s "1983 Western Reserve Oil & Gas Co., Ltd. v. Commissio" \c 21983 Western Reserve decision, consider another Tax Court decision, TA \s "Computer Programs Lambda, Ltd. v. Commissioner, 89 T" \c 2 \l "Computer Programs Lambda, Ltd. v. Commissioner, 89 TC 198 (1987)"Computer Programs Lambda, Ltd. v. Commissioner, 89 TC 198 (1987), which appears to conflict with TA \s "1983 Western Reserve Oil & Gas Co., Ltd. v. Commissio" \c 21983 Western Reserve. In TA \s "Computer Programs Lambda, Ltd. v. Commissioner, 89 T" \c 2Computer Programs Lambda, several partners, although not the partnership itself, were in bankruptcy. The court concluded that the bankruptcy of a partner did not activate the stay with respect to the partnership proceeding, as the TA \s "1983 Western Reserve Oil & Gas Co., Ltd. v. Commissio" \c 21983 Western Reserve ruling might suggest. Rather, the bankruptcy resulted in that partner’s partnership items being converted into nonpartnership items under the Internal Revenue Code, and “the effect of this conversion is to remove the partner from the partnership proceeding.”
 Id. at 203. As a result, the partnership proceeding did not “concern” the debtor partner, so it was not stayed.

Considered together, TA \s "1983 Western Reserve Oil & Gas Co., Ltd. v. Commissio" \c 21983 Western Reserve and TA \s "Computer Programs Lambda, Ltd. v. Commissioner, 89 T" \c 2Computer Programs Lambda look like an attempt by the Tax Court to eviscerate the automatic stay in TEFRA cases. TA \s "1983 Western Reserve Oil & Gas Co., Ltd. v. Commissio" \c 21983 Western Reserve says the section does not apply to partnership proceedings when the partnerships are in bankruptcy; TA \s "Computer Programs Lambda, Ltd. v. Commissioner, 89 T" \c 2Computer Programs Lambda says it does not apply to partnership proceedings when the partners are in bankruptcy. This result is simply not consistent with the legislative intent behind a provision drafted broadly enough to encompass “every conceivable action.” TA \s "Delpit v. Commissioner, 18 F3d 768, 772 (9th Cir 1" \c 2Delpit v. Commissioner. 18 F3d at 772. Further, TA \s "11 USC §362(b)" \c 1 \l "11 USC '362(b)"11 USC '362(b) lists 18 specific kinds of actions or proceedings that are not stayed under TA \s "11 USC §362(a)" \c 1'362(a). Logically, if Congress had intended to exempt partnership Tax Court proceedings from the automatic stay when the partnership is a debtor, it would have described such proceedings in another subsection of TA \s "11 USC §362(b)" \c 1'362(b).

4.
The Scope of Section 362 May Include Nondebtorstc \l4 "4.
The Scope of Section 362 May Include Nondebtors. Even if this court were to conclude that the Tax Court in TA \s "1983 Western Reserve Oil & Gas Co., Ltd. v. Commissio" \c 21983 Western Reserve was correct and that TA \s "11 USC §362(a)(8)" \c 1'362(a)(8) does not generally stay partnership proceedings in Tax Court, there is another basis for the stay to apply in this case. The scope of the automatic stay, one of the fundamental debtor protections provided by the bankruptcy laws, is broad. TA \s "H.R. Rep. No. 95-595, 95th Cong. 1st Sess. 340-42" \c 3 \l "H.R. Rep. No. 95-595, 95th Cong. 1st Sess. 340-42 (1977)"H.R. Rep. No. 95-595, 95th Cong. 1st Sess. 340-42 (1977); TA \s "S. Rep. No. 95-989, 95th Cong. 2d Sess. 49-51 (1977" \c 3 \l "S. Rep. No. 95-989, 95th Cong. 2d Sess. 49-51 (1977)"S. Rep. No. 95-989, 95th Cong. 2d Sess. 49-51 (1977). Its purpose is to centralize all claims in Bankruptcy Court, permitting the debtor’s assets to be marshaled for orderly and equitable distribution to creditors.
 See TA \s "McCartney v. Integra National Bank North, 106 F3d 50" \c 2 \l "McCartney v. Integra National Bank North, 106 F3d 506 (3d Cir 1997)"McCartney v. Integra National Bank North, 106 F3d 506, 509 (3d Cir 1997); TA \s "In re White, 186 BR 700, 704 (9th Cir BAP 1995)" \c 2 \l "In re White, 186 BR 700 (9th Cir BAP 1995)"In re White, 186 BR 700, 704 (9th Cir BAP 1995).

In light of the stay’s purpose, courts have held that the stay applies even to proceedings against nondebtor entities in some “unusual circumstances.” This rule was described in TA \s "A.H. Robins Co. v. Piccinin, 788 F2d 994, 999 (4th" \c 2 \l "A.H. Robins Co. v. Piccinin, 788 F2d 994 (4th Cir 1986)"A.H. Robins Co. v. Piccinin, 788 F2d 994, 999 (4th Cir 1986), as applying “when there is such identity between the debtor and the third party . . . that the debtor may be said to be the real party.” Many courts have followed Robins in expanding the reach of the automatic stay. In TA \s "McCartney v. Integra National Bank North, 106 F3d 50" \c 2McCartney, for example, the court held that the stay applied to the bank’s actions against the primary obligor of a loan when the guarantor was in bankruptcy. This was because “any deficiency judgment recovered from Lamar’s [the primary obligor] would have necessarily impacted upon TA \s "McCartney v. Integra National Bank North, 106 F3d 50" \c 2McCartney’s estate. . . . TA \s "McCartney v. Integra National Bank North, 106 F3d 50" \c 2McCartney would have been the real party defendant in a deficiency judgment action by TA \s "McCartney v. Integra National Bank North, 106 F3d 50" \c 2Integra against Lamar’s.” 106 F3d at 511. See also TA \s "In re 48th St. Steakhouse, Inc., 835 F2d 427, 431 " \c 2 \l "In re 48th St. Steakhouse, Inc., 835 F2d 427 (2d Cir 1987)"In re 48th St. Steakhouse, Inc., 835 F2d 427, 431 (2d Cir 1987) (if action taken against third party “would inevitably have an adverse impact on the property of the bankrupt estate,” it is stayed); TA \s "In re Bialac, 712 F2d 426, 433 (9th Cir 1983)" \c 2 \l "In re Bialac, 712 F2d 426 (9th Cir 1983)"In re Bialac, 712 F2d 426, 433 (9th Cir 1983) (interests not protected by “a literal interpretation of section 362" should be protected by the stay if necessary to achieve orderly liquidation); TA \s "In re American Film Technologies, Inc., 175 BR 847, " \c 2 \l "In re American Film Technologies, Inc., 175 BR 847 (Bankr D Del 1994)"In re American Film Technologies, Inc., 175 BR 847, 855 (Bankr D Del 1994) (staying actions against third parties with indemnification rights against debtors).

These cases all expanded the application of TA \s "11 USC §362(a)" \c 1'362(a) subsections staying actions “against” the debtor or property of the estate, to reach entities other than the debtor. This reasoning is even stronger when applied to actions merely “concerning” the debtor. Based on these decisions, a court could expand the application of the (already broad) TA \s "11 USC §362(a)(8)" \c 1'362(a)(8) to nondebtor entities under the circumstances of these cases. This reasoning could have provided an alternative rationale for the Tax Court to rule that the stay applied to these cases despite the TA \s "1983 Western Reserve Oil & Gas Co., Ltd. v. Commissio" \c 21983 Western Reserve ruling. The tax liabilities determined in these cases are “ultimately” the concern of the debtor partnerships, for most of the bankruptcy claims against the debtors are claims of the partners based on their tax liabilities. The Tax Court is considering issues that are central to administration of the bankruptcy case. The Tax Court’s actions in the sheep case and the cattle case, will “inevitably” have an adverse impact on the consolidated estate. Application of the stay is necessary to achieve orderly liquidation of the estate. Virtually every rationale applied by courts to expand the stay to cover actions against nondebtor entities dictates application of the stay here.

5.
Effect of Staytc \l4 "5.
Effect of Stay. Actions taken in violation of the automatic stay are void rather than merely voidable. TA \s "In re Schwartz, 954 F2d 569, 571 (9th Cir 1992)" \c 2 \l "In re Schwartz, 954 F2d 569 (9th Cir 1992)"In re Schwartz, 954 F2d 569, 571 (9th Cir 1992). Thus if the court finds that the stay applies to the sheep case and cattle case, it must direct the Tax Court to vacate the sheep opinion and suspend proceedings in the sheep case and cattle case.

B.
Jurisdiction of the Bankruptcy Courttc \l3 "B.
Jurisdiction of the Bankruptcy Court. The automatic stay operates whether or not the Bankruptcy Court has jurisdiction over the action stayed. Nevertheless, many courts confuse the two issues. In TA \s "1983 Western Reserve Oil & Gas Co., Ltd. v. Commissio" \c 21983 Western Reserve, for example, the court based its conclusion that the stay did not affect the Tax Court partnership proceeding in part on the theory that, under TA \s "American Principals Leasing Corp. v. USA, 904 F2d 47" \c 2 \l "American Principals Leasing Corp. v. USA, 904 F2d 477 (9th Cir 1990)"American Principals Leasing Corp. v. USA, 904 F2d 477 (9th Cir 1990), the Bankruptcy Court would not have jurisdiction to determine the tax liabilities of nondebtor partners. 95 TC at 57.

Aside from this confusion of issues, this court might well ask why it is important to apply the stay to pending Tax Court proceedings concerning the debtor partnerships if, in the end, relief from the stay must be granted because only the Tax Court can determine the tax liabilities of nondebtor partners. Therefore we address the jurisdiction question in this petition.

This court has never considered whether the Bankruptcy Court has jurisdiction over partnership tax issues under TA \s "28 USC §1334(b)" \c 1 \l "28 USC '1334(b)"28 USC '1334(b), which provides:

Notwithstanding any Act of Congress that confers exclusive jurisdiction on a court or courts other than the district courts, the district courts shall have original but not exclusive jurisdiction of all civil proceedings arising under title 11, or arising in or related to cases under title 11.

TA \s "Section 157(a)" \c 1 \l "28 USC '157(a)"Section 157(a) of title 28 provides for reference of such cases and proceedings by the District Courts to the Bankruptcy Courts.

The United States Supreme Court has interpreted the “related to” language of TA \s "28 USC §1334(b)" \c 1'1334(b) broadly. TA \s "Celotex Corp. v. Edwards, 514 US 300, 306-08 (1995)" \c 2 \l "Celotex Corp. v. Edwards, 514 US 300 (1995)" Celotex Corp. v. Edwards, 514 US 300, 306-08 (1995). The Court in TA \s "Celotex Corp. v. Edwards, 514 US 300, 306-08 (1995)" \c 2Celotex agreed with the Third Circuit’s statement in TA \s "Pacor, Inc. v. Higgins, 743 F2d 984, 994 (3d Cir 19" \c 2 \l "Pacor, Inc. v. Higgins, 743 F2d 984 (3d Cir 1984)"Pacor, Inc. v. Higgins, 743 F2d 984, 994 (3d Cir 1984), that “Congress intended to grant comprehensive jurisdiction to the bankruptcy courts so that they might deal efficiently and expeditiously with all matters connected with the bankruptcy estate.” TA \s "Celotex Corp. v. Edwards, 514 US 300, 306-08 (1995)" \c 2 514 US at 308. The “related to” language of the statute must be read to give Bankruptcy Courts “jurisdiction over more than simply proceedings involving the property of the debtor or the estate.” Id. The Court also stated, “Proceedings >related to’ the bankruptcy include suits between third parties which have an effect on the bankruptcy estate.” Id. at 307 n.5 (emphasis added). And the Court quoted with approval the statement in TA \s "Pacor, Inc. v. Higgins, 743 F2d 984, 994 (3d Cir 19" \c 2Pacor that “[a]n action is related to bankruptcy if the outcome could alter the debtor’s rights, liabilities, options, or freedom of action (either positively or negatively) and which in any way impacts upon the handling and administration of the bankruptcy estate.” Id. at 308 n.6, quoting TA \s "Pacor, Inc. v. Higgins, 743 F2d 984, 994 (3d Cir 19" \c 2Pacor, 743 F2d at 994.

At least two circuit courts have used TA \s "28 USC §1334(b)" \c 1'1334(b) to decide the Bankruptcy Court’s jurisdiction over tax issues. In TA \s "Quattrone Accountants, Inc. v. IRS, 895 F2d 921 (3d " \c 2 \l "Quattrone Accountants, Inc. v. IRS, 895 F2d 921 (3d Cir 1990)"Quattrone Accountants, Inc. v. IRS, 895 F2d 921 (3d Cir 1990), the debtor was a corporation and the issue was whether the Bankruptcy Court had jurisdiction to determine the tax liability of its part owner and principal, who was not himself a debtor. The court concluded that jurisdiction over the tax liability of a nondebtor should be decided based on the “related to” language of TA \s "28 USC §1334(b)" \c 128 USC '1334(b), and that an action is “related to” the bankruptcy case if its outcome would have an effect on the bankruptcy estate. TA \s "Quattrone Accountants, Inc. v. IRS, 895 F2d 921 (3d " \c 2895 F2d at 926.
TA \s "11 USC §505" \c 1 \l "11 USC '505" The court reasoned that 11 USC '505 (see discussion infra) should be read as clarifying, rather than limiting, Bankruptcy Court jurisdiction with respect to tax liability issues. TA \s "Quattrone Accountants, Inc. v. IRS, 895 F2d 921 (3d " \c 2 895 F2d at 924. In TA \s "In re Wolverine Radio Co., 830 F2d 1132, 1140 (6th" \c 2 \l "In re Wolverine Radio Co., 830 F2d 1132 (6th Cir 1991)"In re Wolverine Radio Co., 830 F2d 1132, 1140 (6th Cir 1991), the Court of Appeals held that under TA \s "28 USC §1334(b)" \c 128 USC '1334(b) the Bankruptcy Court had jurisdiction over the nondebtor successor corporation’s state employment tax liability, because the debtor could be affected by the controversy and bound by res judicata or collateral estoppel.

This court in TA \s "American Principals Leasing Corp. v. USA, 904 F2d 47" \c 2American Principals Leasing Corp. v. USA, 904 F2d 477, ruled that the Bankruptcy Court did not have jurisdiction under TA \s "11 USC §505" \c 111 USC '505 to determine the tax liability of nondebtor partners of the debtor partnership. TA \s "Section 505(a)(1)" \c 1 \l "11 USC '505(a)(1)"Section 505(a)(1) provides:

Except as provided in paragraph (2) of this subsection, the court may determine the amount or legality of any tax, any fine or penalty relating to a tax, or any addition to tax, whether or not previously assessed, whether or not paid, and whether or not contested before and adjudicated by a judicial or administrative tribunal of competent jurisdiction.

Paragraph (2) excepts taxes that were fully adjudicated before another tribunal before the beginning of the case, as well as certain refund issues.

In arriving at its conclusion, the court in TA \s "American Principals Leasing Corp. v. USA, 904 F2d 47" \c 2American Principals added the words “of the debtor” to the language of TA \s "11 USC §505" \c 1'505, based both on legislative history which refers to tax liability of the debtor or the estate and on the “absurd result,” if this limitation were not present, of making the Bankruptcy Courts a “second tax court system.” 904 F2d at 480-81. The court also reasoned that “virtually all courts which have considered the issue most recently” had come to the same conclusion. Id.
We believe the reasoning of the decisions that consult TA \s "28 USC §1334(b)" \c 128 USC '1334(b) to decide the jurisdiction question accords better with the language and policies of the Bankruptcy Code than reliance on TA \s "11 USC §505" \c 111 USC '505 alone. Their analysis is both logical and consistent with the statutory scheme, and it avoids the “absurd result” of extending Bankruptcy Court jurisdiction to tax liability issues completely unrelated to the debtor or the estate. Provisions of a statute should be construed, if possible, not to create a conflict. TA \s "Louisiana Public Service Comm’n v. FCC, 476 US 355, " \c 2 \l "Louisiana Public Service Comm’n v. FCC, 476 US 355 (1985)"Louisiana Public Service Comm’n v. FCC, 476 US 355, 370 (1985). See also TA \s "US v. Gordon, 961 F2d 426, 431 (3d Cir 1992)" \c 2 \l "United States v. Gordon, 961 F2d 426 (3d Cir 1992)"United States v. Gordon, 961 F2d 426, 431 (3d Cir 1992) (courts should reconcile seemingly conflicting statutory provisions if possible); TA \s "In re Ankeny, 184 BR 64, 73 (9th Cir BAP 1995)" \c 2 \l "In re Ankeny, 184 BR 64 (9th Cir BAP 1995)"In re Ankeny, 184 BR 64, 73 (9th Cir BAP 1995) (statutory construction requires that individual portions of a statute be harmonized). A reading of TA \s "11 USC §505" \c 1'505 that strictly limits Bankruptcy Court jurisdiction to tax liabilities of “the debtor,” whether or not the Tax Court matters are “related to” the bankruptcy case, creates a conflict between TA \s "11 USC §505" \c 111 USC '505 and TA \s "28 USC §1334(b)" \c 128 USC '1334(b). A reading of TA \s "11 USC §505" \c 1'505 as simply clarifying that the Bankruptcy Court may consider tax liability issues does not.

In this case, the tax liabilities of nondebtor partners will have an enormous effect on the partnership bankruptcy estate; indeed they are central to administration of the estate. The bankruptcy cannot be concluded until these liabilities are determined. Further, any court determining partners’ tax liabilities will decide other matters as well, such as the partnerships’ asset inventory and values and the validity of partnership documents. These are matters that “could alter the debtor’s rights, liabilities, options, or freedom of action,” and that have a serious impact “upon the handling and administration of the estate.” TA \s "Celotex Corp. v. Edwards, 514 US 300, 306-08 (1995)" \c 2Celotex, 514 US at 308 n.6. Partners’ tax liabilities are clearly “related to” the consolidated partnership bankruptcy case; therefore the Bankruptcy Court has jurisdiction under TA \s "28 USC §1334(b)" \c 128 USC '1334(b) to determine them.

Although this court need not decide between the competing jurisdictional claims of the Bankruptcy and Tax Courts, efficiency and effectiveness favor resolution of the partners’ tax liabilities by the Bankruptcy Court. The liabilities can be resolved much more quickly in Bankruptcy Court than in Tax Court. Extensive discovery has already been conducted in the bankruptcy case, unearthing facts that were not available to the parties at the time of litigation in Tax Court. Further, the Bankruptcy Court has and will have before it myriad issues necessary to a ruling on the tax liabilities of nondebtor partners. For the Tax Court to consider and rule on these issues would create a serious jurisdictional conflict. 

IV.
THE ERROR HAS THE POTENTIAL TO BE REPEATED OFTENtc \l2 "IV.
THE ERROR HAS THE POTENTIAL TO BE REPEATED OFTEN
While the Tax Court’s error does not appear to have been “oft-repeated” in the past, it does have the potential to be repeated often in the future in this case alone. With the cattle case pending and approximately 1100 additional cases in the wings, it is virtually assured that, if the question of the stay’s application is not definitively resolved, it will arise again and again. See TA \s "Portillo v. U.S. District Court for the District of A" \c 2 \l "Portillo v. U.S. District Court for the District of Arizona,15 F3d 819 (9th Cir 1994)"Portillo v. U.S. District Court for the District of Arizona, 15 F3d 819, 822 (9th Cir 1994). There although the issue of routine presentencing urine testing was “one of first impression,” it was found to have the potential to be repeated often, thus satisfying the fourth TA \s "Bauman v. United States District Court, 557 F2d 650," \c 2Bauman factor.

V.
IMPORTANT ISSUE OF FIRST IMPRESSIONtc \l2 "IMPORTANT ISSUE OF FIRST IMPRESSION
This court’s guidance is vital to the administration of the massive litigation now pending in both the Bankruptcy Court and in the Tax Court. Without any precedent from a Bankruptcy Court or an Appellate Court, the partners are left with nothing but a Tax Court decision on a bankruptcy law question. The Tax Court’s order raises an important issue of law of first impression. Interpretation of the scope of the automatic stay is, however, a matter of bankruptcy law, and should be decided by this court or the Bankruptcy Court rather than the Tax Court. TA \s "In re Gruntz, 166 F3d 1020, 1024 (9th Cir 1999)" \c 2In re Gruntz, 166 F3d 1020, 1024 (9th Cir 1999), modified, 177 F3d 728, opinion withdrawn for en banc hearing, 177 F3d 729 (July 20, 1999). See generally TA \s "Gonzales v. Parks, 830 F2d 1033, 1035 (9th Cir 198" \c 2 \l "Gonzales v. Parks, 830 F2d 1033 (9th Cir 1987)"Gonzales v. Parks, 830 F2d 1033, 1035 (9th Cir 1987); TA \s "In re Raboin, 135 BR 682, 684 (Bankr D. Kan 1991)" \c 2 \l "In re Raboin, 135 BR 682 (Bankr D. Kan 1991)"In re Raboin, 135 BR 682, 684 (Bankr D. Kan 1991). 

The two Tax Court decisions addressing the issue directly have come to conclusions that, read together, would essentially exempt TEFRA proceedings from the reach of the automatic stay. The Tax Court should not be the final voice on this important question. “[M]andamus is appropriate >when the appellate court is convinced that resolution of an important, undecided issue will forestall future error in trial courts, eliminate uncertainty and add importantly to the efficient administration of justice.’” TA \s "In re Cement Antitrust Litigation, 688 F2d 1297, 130" \c 2In re Cement Antitrust Litigation, 688 F2d at 1304, quoting TA \s "Colonial Times, Inc. v. Gasch, 509 F2d 517 (DC Cir 1" \c 2 \l "Colonial Times, Inc. v. Gasch, 509 F2d 517 (DC Cir 1975)"Colonial Times, Inc. v. Gasch, 509 F2d 517 (DC Cir 1975).

The Ninth Circuit should exercise its mandamus authority to resolve potentially conflicting rulings. The investor partnerships have filed an adversary complaint in Bankruptcy Court to enforce the stay, and motions for summary judgment and judgment on the pleadings are now pending there. It is safe to say that any Bankruptcy Court ruling will be appealed, ultimately to the Ninth Circuit.

CONCLUSIONtc \l1 "CONCLUSION
The question of whether a partnership’s bankruptcy operates as a stay of partnership proceedings in Tax Court is an important one that no Circuit Court has addressed. The Tax Court’s orders denying the motions to stay should be vacated, the sheep opinion should be vacated and the Tax Court should be ordered to stay proceedings.
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�Tax Equity and Fiscal Responsibility Act of 1982, Pub. L. No. 97-248, codified at �TA \s "26 USC §§ 6221" \c 1 \l "26 USC ''6221 - 6233"�26 USC ''6221 - 6233.


�Petitioners in this mandamus proceeding are the petitioners in the Tax Court proceedings as well. Walter J. Hoyt III is the tax matters partner (TMP) of each partnership. A TMP is the representative of the partnership. See �TA \s "Computer Programs Lambda v. Comm’r, 90 TC 1124, 1127" \c 2 \l "Computer Programs Lambda v. Comm’r, 90 TC 1124 (1988)"�Computer Programs Lambda v. Comm’r, 90 TC 1124, 1127-28 (1988). This petition for mandamus is filed in his capacity as TMP only. Petitioners Dees, Marco, Johnson and Emerson are partners other than the TMP who filed petitions in the Tax Court pursuant to �TA \s "26 USC 6226(b)(1)" \c 1 \l "26 USC 6226(b)(1)"�26 USC 6226(b)(1). The arguments and factual statements asserted here are those of the partnerships asserted through their representative and not necessarily those of the individual petitioners.


�The term “investor partnerships” means the entities created by Hoyt to purchase herds of breeding cattle from the master limited partnership or sheep from Barnes Ranch.


�Petitioners move this court to take judicial notice of pleadings filed in the consolidated bankruptcy case. �TA \s "Burbank-Glendale-Pasadena Airport Authority v. City o" \c 2 \l "Burbank-Glendale-Pasadena Airport Authority v. City of Burbank,136 F3d 1360 (9th Cir) cert. denied, 119 S Ct 173 (1998)"�Burbank-Glendale-Pasadena Airport Authority v. City of Burbank, 136 F3d 1360, 1364 (9th Cir 1998). They are relevant in that they illustrate the extent to which the partnership Tax Court proceedings “concern” the partnerships in bankruptcy. Appendices H, K, L, O and T are subjects of this motion.


�Petitioners’ counsel, Montgomery W. Cobb, has acted as attorney for the investor partnerships throughout the bankruptcy proceedings, and has represented petitioners in the Tax Court proceedings since 1996. Mr. Cobb represents petitioner Walter J. Hoyt III solely in Mr. Hoyt’s capacity as Tax Matters Partner. By agreement among Mr. Cobb, the United States Bankruptcy Trustee, counsel for the IRS, Mr. Hoyt, and Mr. Hoyt’s personal attorney, the scope of Mr. Cobb’s representation of Mr. Hoyt is limited to those matters necessary to protect the interests of the investor partnerships because of the legal requirement that partnership Tax Court cases be prosecuted by the Tax Matters Partner as the partnership’s representative. Apps. H, I. Proceedings are underway in the Tax Court pursuant to a limited order of relief from the automatic stay, to replace Mr. Hoyt with another Tax Matters Partner due to Mr. Hoyt’s indictment and other issues which have arisen in the bankruptcy proceedings. Apps. H, I, J.


�A panel of this Circuit has held that the Bankruptcy Courts have exclusive jurisdiction to determine the scope of the automatic stay. �TA \s "In re Gruntz, 166 F3d 1020, 1024 (9th Cir 1999)" \c 2 \l "In re Gruntz, 166 F3d 1020 (9th Cir 1999), modified, 177 F3d 728, opinionwithdrawn for en banc hearing, 177 F3d 729 (July 20, 1999)"�In re Gruntz, 166 F3d 1020, 1024 (9th Cir 1999). This Circuit is now reconsidering Gruntz en banc. �TA \s "In re Gruntz, 166 F3d 1020, 1024 (9th Cir 1999)" \c 2�177 F3d 729 (July 29, 1999).


�As a precaution, petitioners are simultaneously filing notices of appeal of the challenged orders.


�In addition, �TA \s "26 USC §7482(a)(2)" \c 1 \l "26 USC '7482(a)(2)"�26 USC '7482(a)(2) sets out conditions for appeal of interlocutory orders. �TA \s "Tax Court Rules 190" \c 3 \l "Tax Court Rule 190"�Tax Court Rules 190 and �TA \s "193" \c 3 \l "Tax Court Rule 193"�193 also refer to “review of a decision” of the Tax Court, and appeals from “interlocutory orders.”


�“Involve” is defined as “1. To contain or include as a part. 2. To have as a necessary feature or consequence; entail.” �TA \s "American Heritage Dictionary (2d college ed. 1982)" \c 3�American Heritage Dictionary at 676 (2d Coll. ed. 1982). Compare the definition of “concern”: “1. To pertain or relate to; to be about.... 2. To have an effect on; be of interest or importance to.... 3. To engage the attention of; involve.” Id. at 305.


�Indeed, as described above at p. 8, the TEFRA partnership proceeding is not where the individual partners’ tax liabilities are decided. The secondary proceeding computing actual tax liabilities under �TA \s "Tax Court Rule 155" \c 3�Tax Court Rule 155 takes place only after the Tax Court has filed an opinion in the partnership proceeding.


�Here, none of the partners in the debtor entities have been removed. 


�The stay is not permanent; any party in interest may seek relief from the stay by a motion in Bankruptcy Court. �TA \s "11 USC §362(d) and (f)" \c 1 \l "11 USC '362(d) and (f)"�11 USC '362(d) and (f).


�In �TA \s "Quattrone Accountants, Inc. v. IRS, 895 F2d 921 (3d " \c 2�Quattrone, the third party tax liability issue did not pass the “related to” test, so the court concluded the Bankruptcy Court did not have jurisdiction. �TA \s "Quattrone Accountants, Inc. v. IRS, 895 F2d 921 (3d " \c 2�895 F2d at 926-27.
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